Judicial System

Definition of Judicial and Judiciary.

According to Black's law dictionary, Judicial: "Relating to courts of law, judges, or
the administration of justice. It refers to matters or actions that are governed or
decided by the legal system and pertain to the interpretation and application of the

law™
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Or:

Judicial: The term "judicial" specifically refers to aspects related to justice or

judicial matters. It is often used to describe procedures, actions, or institutions

associated with justice.
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Matters: As a noun = (affairs, subjects) = sga¥) gl Jiluwall

Matters: As a verb (to matter, to be important) = lega iy sl agw . Example: I

matters to me = sags 13

Pertain = Gl

! Garner, B. A. (Ed.). (2019). Black's Law Dictionary (11th ed.). Thomson Reuters.
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Judiciary: "The judiciary is the branch of government responsible for administering
justice through the interpretation of laws, adjudication of legal disputes, and
upholding the rule of law. It comprises all the courts and judges in a jurisdiction and
functions independently from the executive and legislative branches. The judiciary
plays a crucial role in ensuring that laws are applied fairly and impartially,

protecting individual rights and maintaining social order">.
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Or:

Judiciary: The term "judiciary" refers to the judicial system as a whole, including

all the courts and judges that administer justice.
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Al & gau ey
Similarities
- The two terms are related to the field of justice and law.
-They are often used together in discussions about the legal system.
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In summary

- Judiciary is a noun that refers to the judicial system as a whole.

- Judicial is an adjective that describes something related to justice or judicial

matters.

Jaidly
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Salient features of Algerian judiciary. 4 s/ jadl 4iladl 4hlulls j L)) jailasl/

The main features of the judicial system in Algeria may be briefly described below:

solia) JLaidly il jad) 8 Alall) aUail duu ) Gailadd) Ciua g Sy

Codified law. (Crida) &sdall ¢ gilal)

No elected judges. (ssdiia S sladl

Differs courts. 4dlidal aSlaall gl aSlaal) cilida

Court of conflict. §juill 4aSaa

Absence of judicial review. 4xladl) ga) ol il

The institution of parquet. 4atad) 4Ll din

Independence of judiciary. 4xiladl) dabed) AL

Habeas corpus. (is a Latin expression referring to the freedom of the individual,
that is to say, the control they must have over their own body and possessions,
"be the master of your body." This means: protection against unlawful

detention).
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1) Codified law.
Codified law in Algeria refers to a set of legal legislation that are methodically
grouped into written codes. The term "'codified code' often refers to the methodical
organisation of laws and regulations into formal legal codes. Algeria, like many other
countries, has codified its framework of law into many important legal codes, which
cover diverse elements of civil, criminal, and commercial law...etc. Some of the key
codified laws of Algeria include:
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a) Algerian Civil Code:

This code governs civil subject such as property rights, responsibilities, and

contracts. It was inspired by the French Civil Code (Napoleonic Code) owing to

Algeria's colonial history.
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b) Algerian Penal law:
This law covers criminal charges and punishments in Algeria, including topics

pertaining to public safety, theft, violence, and other illegal actions.
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3. Algerian Family Code:
This legislation controls concerns of personal status, including marriage, divorce,
inheritance, and child custody. It combines aspects of Islamic law (Sharia), notably

in topics of marriage and inheritance.

(o6 Ul Aolian g ol paall g ¢ (3Dl g ez 930 QD B Loy cAuadldd) J) gal) Jiluwa g o) 138 alaLy
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4. Algerian Commercial Code:

This code deals with business and commercial transactions, such as company

creation, bankruptcy, and contracts. It defines the guidelines for how enterprises

function inside the nation.
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5. Algerian Labour Code:
This legislation covers labour relations, workers' rights, and employer duties in the

workplace.

Sardl (S B el cilaual cilia g9 Jlaad) (5 g8a g Jaadl B Cilay pdil) oda alais

6. Algerian Code of Criminal Procedure:
This code describes the processes for conducting criminal proceedings, from inquiry
to punishment. It covers regulations regarding the rights of the accused, pre-trial

custody, and appeal procedures.
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Its characteristics are: * Rights of the accused during investigation and trial * Pre-

trial custody and release * Trial processes and evidence collection.

1 doailad Sl
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7. Algerian Code of Civil and Administrative Procedure:

The Algerian Code of Civil and Administrative Procedure governs the procedures

followed in civil and administrative courts in Algeria. Its objective is to ensure a fair,

transparent, and efficient process in resolving disputes, whether between private
parties or involving public administration.

Structure and Key Principles:

a) Judicial Organization: The code defines the organization of civil (courts,
tribunals) and administrative (administrative courts, administrative appeals courts)
jurisdictions. It outlines the jurisdiction of each court, the conditions for initiating
proceedings, and the possible appeals in case of disputes.

b) Civil Procedure: In civil matters, the code regulates the procedure for initiating
lawsuits, the trial process, appeals (appeal, cassation), and enforcement of
judgments. It aims to simplify and expedite the handling of civil cases, while
ensuring a fair balance between the parties.

¢) Administrative Procedure: The code also governs the procedure before
administrative courts, especially in disputes between citizens and public
administration. It includes rules regarding the review of the legality of
administrative acts, state liability, and the appeal process against administrative

decisions.



d) Conservatory and Enforcement Measures: The code provides mechanisms for
protecting the rights of parties even before a final judgment is rendered, such as
conservatory measures (seizures, injunctions) and provisional enforcement
measures.

e) Role of Judges and Lawyers: The code defines the roles and responsibilities of
judges and lawyers, emphasizing the importance of judicial independence and the

right to a fair defense.

Observation

In the Algerian legal system, civil and administrative judges are not obliged to adhere
to case law, as Algeria primarily follows a written legal system based on the Civil
Code, the Code of Civil and Administrative Procedure, and the principles of Islamic
law. However, judges may draw upon previous decisions to ensure consistency and
predictability in the application of the law, though they are not required to strictly
follow these precedents.

In common law systems (such as in the United Kingdom or the United States), case
law plays a central role, as judicial precedents are considered binding sources of law.
In contrast, under the Algerian system, judges have the freedom to interpret legal
texts while taking case law into account as a reference, but without it being of a

binding nature.




Ading Cua diliadll 3l ey 22VL & 5ke G YY) 5 Pl alEl el el sl alail)
dpadl Clel ) siliy (Aadl gl e 3S0 5 GsiSe ol e e Wlal s 0 jad) alail)
Glalgia¥l) Asludl ol ) jall ) i) sliadll Sy eelld aa s Al ApeSlul) Arg i) (salaa s gAY
IS Aflail) (5l gud) 038 £ LSy (e e | g gl a6y oA (s 8 il g (Gasliil) (laal (iluadl)
(LS e )y 90 Ailiaill 3yl saall Canli ¢(Basiall Y Sl ol sasial) dSLaall Jia) 74/ S Akl 8 o
nees Ay Blall] @iy o500 Jad) allail) 8 (Jiaal) 3 sl e e jalias aSlaall (Gl g il Caa

Ao dbia led 0583 0 050 OS15 e paS e ) (8 Ailiadl) (Gl guadl 38T aa A 8N (ym gucalll

2. No elected judges. Osiiia & 5Ll

1) The judges in Algeria are not elected instead they are appointed.
S 5 0y SATE Y i S (Sl
a) Appointment of judges in Algeria judiciary:
s i) Jad) dpiliadl) ddalud) 8 BLGN (yums
Referring to Article 92/8 of the Algerian Constitution, the President of the Republic
is the one competent to appoint judges. However, taking into account what is stated
in Article 181 of the Constitution, judges are appointed by presidential decree, upon

the proposal of the Minister of Justice, and following deliberation by the Supreme

Council of the Judiciary.

9 BLaRl Cpuaty (aidall ga 4y ggandl Gy ¢ aad ¢ Jad) gl (e 8/92 Balall ) £ sa il

U (i) p g g BLAR) (it Ay ¢ gl (o 181 Balall B 39 La JLie ) Gy 3AY) aa I
sl oY) Gudaal) A glaa dayg (Jaad) iy )l e




3. Different courts. 4ilidall aSlaal) g aSlaall cilida

There are different courts available in Algeria legal system that are working on
different cases, these are:
1A As siia LB aa Jalai A g0 Jad) S giAl aUaTY b 484k aSlaa Ui

o Ordinary court.

o Court of appeal.

o Court of cassation.

o Administrative court.
Ordinary court: The court constitutes the jurisdiction of first instance, with its
competence defined by the code of civil and administrative procedure, the code of
criminal procedure.
L s Asiaal) el oY) (sl qun gay Lgualualid) waad aly g (Ayilaigy) slall) dga daSaal) JRES

A 3a el aY) sy

It is divided into several sections:

« The civil section; :e‘-“éi 3as ) i

o The criminal section; ¢ el ?M&S\O

o The contravention secFion; . ¢ ) acddlle

e The summary proce(?dlngs section; claila ) P'“‘é"

. The. family affairs (matters) {(Jaxiunall sLRY) ‘Mé.
section; 5 ) 1 oedh acdd

« The juvenile section; o3l L33 puaste

« The social section; tlaad) aude

o The land section; ¢S laal) audlle

o The maritime section; ¢ s MBad) anadlle

o The commercial section. fg o) puidlle

R ol e.u&\o



* The sections are presided over by judges according to their specialisations.
alawaiil (88 § SLab 8 (e alud) il i

Court of appeal: The Court is an appellate jurisdiction for judgments rendered by
the lower courts, as well as in other cases provided by law.

It comprises the following chambers:

Lzl B iy Ay o SaY) aSlaal) e 5 alall Alkal) o Ciliiudd Al dga dasaal) aod
Ll ALl (e salal) o AY)
Al Gl (e s

¢dainal) 43 jalle

cAgiliad) 48 21l

calgy) 48 S

(Alaniuall Cilgl 2l 48 e

e The civil chamber;

o The criminal chamber;

o The chamber of indictment;

o The summary proceedings chamber;

o The family matters chamber; €0 yuu) () 9pmh A2 S0

« The juvenile chamber; (ilaay) 48 Lo
tdaclaial) 48 j2lle
¢dy l8nl) 43 jalle
tdgy yaall 43 jalle
Aol 43 alle

o The social chamber;
o The land chamber;
o The maritime chamber;

e The commercial chamber.

At each Court level, there is a criminal tribunal (First Instance Criminal Court —
Criminal Appeal Court) competent to hear cases involving offences classified as

crimes, as well as related misdemeanours and contraventions.
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Court of cassation: The Supreme Court is a court of law; it may act as a court of
first instance in cases provided by law, and it exercises oversight over orders,
judgments, and judicial decisions regarding the proper application of the law, the
adherence to formalities, and procedural rules.

alall b Aol A0 daSaaS Jaai o ey ¢0sild Aasas il Aasaa el 32l dasaa
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The chambers:

 The civil chamber 4 jlind) 43 jale
« The lands chamber Bl Gosdn Aualdll 43 jalle

o The family matters and inheritance chamber &l yaall g
« The criminal and contravention chamber ClalAal) g duiliall 48 2lle
« The commercial and maritime chamber Ay aall g A jladll 48 jalle
« The social chamber dslaiay) 43 alle
« The criminal chamber dilial) 43 alle

The Supreme Court rules with a collegiate body of at least three judges.
JBY) e Bl A3 e A gSa Ao lan Ay Lgalla] (1) dalas juual

Administrative courts:
Administrative courts are the jurisdictions with general oversight in administrative

disputes, ruling in first instance on judgments that are subject to appeal in all matters
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where the State, the (department) Wilaya, the municipality, or any public body of an
administrative nature is a party.

24 413Y) aslaal)
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« They are competent to rule on:

« In matters of duties and taxes, instead of imposition and taxation;

o Appeals for annulment, interpretation, and assessment of the legality of
decisions made by:

o The department (Wilaya) and the decentralised state services operating within
it;

o The municipality;

o Public establishments of an administrative nature.

2t VB O pualiia abe
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4. Court of conflict. & uill dasae

The Tribunal of Conflicts is a court that settles disputes between administrative and
judicial courts to determine which of these courts has jurisdiction over a case. It aims
to resolve conflicts of jurisdiction between the two branches of the judiciary.

O G ol aanl Auliadll g A aY) aSlaal) G clel i Jag asli daSaa A £ Ll dasSaa
Sl o b Cn (alaidY) cile) 3 Ay gad ) ciags Al L8 il alaidy) gt 3 g (nfiaSall

4 N

5. Absence of Judicial Review (The Power to Assess the Constitutionality

of Government Actions)
(RasSall Jlad] 4 ) g o Adales) Ailiall) daa) sal) il

\ J

Judicial review, power of the courts of a country to examine the actions of the
legislative, executive, arms and administrative of the government and to determine
whether such actions are consistent with the constitution. Actions judged
inconsistent are declared unconstitutional and, therefore, null and void. The
institution of judicial review in this sense depends upon the existence of a written
constitution.

In Algeria, courts derive their powers from the parliament but in USA constitution
courts derive their power from constitution.

401 5 Adiisl) g dmy i) 3 3gaY) Cild jual (andl La aly B aSlaal) ddalu (A (ALl dagf yal)
2 Lple aSal) oy Al Cilp) ) el glel) g A88) gia Cilg) ) 038 CLilS 13) La aal g da gSall
G el 13gy liall) daa) pal) dssa alaty Allilyg ALY 48 Uiy Ay gl b dbudia

PSS gl 352 9
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6. The institution of parquet. 4alall 4L 4in

In Algeria, the institution of the parquet is a key component of the legal system. It is

the authority responsible for defending the interests of society and ensuring the

application of the law. The parquet is primarily composed of magistrates.

In legal terminology, parquet refers to "the office of the prosecution, in certain

jurisdictions, responsible for presenting legal cases in criminal trials against

individuals or entities accused of breaking the law."

Although its main function lies within the criminal justice system, the parquet also

has a role in certain civil cases.

gLl e Al gpmal) Aingl) A 9 A oIl AURI (ha Ll 15 S Aalad) ALl Lanipa a5 i Ja)
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7. Judicial Independence. sLail) AEi)

Judicial independence is a fundamental principle of the rule of law, ensuring that

judges and courts perform their duties impartially, free from any external influence
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or pressure, whether originating from the executive or legislative branches, political
parties, or private interests.
Iy Agabiag agalga aSkaall g SLARN (asy O Cranday ¢y g3l By (B psbial 1200 g £LARY) JMEIL
S cAoalaad) GIaY) Ay il o LA Aald) o jdan OIS o) g A D o) il o) oo
Aualdl) pllaal)
Key Aspects of Judicial Independence
Institutional Independence:
Courts must remain autonomous from other branches of the state (executive and
legislative). This requires a separation of powers, ensuring that each branch of
government fulfils its role without encroaching on the others.
s Lall) SMELLY Ay 1) il )
2 3ad) JDIELLY)
O ol 13 by (gmg el Bl AL pall (g LAY g 5l e SN aSlaall i of g
oA e ol (50050 A5l g g 8 (e g s IS (a5 O anmy Les el
Personal Independence of Judges:
Judges must be safeguarded against any interference in their careers, particularly
regarding appointment, transfer, promotion, or dismissal. Such protection is typically
enshrined in laws or constitutions.
:BLalll addd) IS
SR Gl il e L Lo gt el pgilan Jsn 3 25 (51 (po Bl Alen ony
oailaal) g il il OMA e Alaall 038 (Jlaia oy e Bale 5
Security of Tenure:
Judges must serve for a fixed term or until a predetermined age (such as retirement)
and can only be removed for strictly legal reasons through well-defined procedures.
sl gl ) e
Cand Y agdje oS Vg (2ol Jia) Cpma Cpu sl in ol Badaa s yial agalga Blaill g jlay o) cany
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Remark:

Tenure refers to the legal right to hold a position, property, or job for a set period or

permanently. For example:

In academia, professors with tenure have job security and cannot be dismissed
without cause.

In property law, land tenure refers to the legal right to occupy or own land.
In government, a president’s tenure might last for a fixed term, such as four or
five years.

Judicial tenure, the period during which a judge holds their position, often
protected to ensure their independence.

It ensures protection from arbitrary removal in these contexts.

Decisional Independence:

Judges must be free to render decisions based solely on the facts presented and the

applicable law, without any external influence.

2l ) AN A B I
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Objectives of Judicial Independence

Ensuring Impartial Justice: Independent judges are essential for delivering
fair and impartial decisions.

Protecting Fundamental Rights: Judicial independence safeguards
individual rights and freedoms from abuses of power.

Maintaining Public Confidence: An independent judiciary fosters public

trust in the integrity of judicial institutions.
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Judicial independence is indispensable for upholding democracy and preserving the
rule of law.
glzall) JMELw) Cilaa)
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Habeas Corpus

Origin:

The term Habeas Corpus originates from Latin, meaning literally "You shall have
the body". The term Habeas Corpus it comes from the full phrase "habeas corpus ad
subjiciendum,” which means "that you have the body (of the person) to bring it
(before the court)."

It has its roots in medieval English law, particularly with the Magna Carta of 1215,
which laid the foundations for protection against arbitrary detention. This principle

was later codified by the Habeas Corpus Act of 1679.

e )

The Magna Carta (The Great Charter) is a document signed in 1215 that limited
the powers of the King of England and guaranteed certain rights for his subjects, such

as the right to a fair trial and protection against excessive taxation. It is regarded as

a significant symbol of the struggle for freedom and justice.

/
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Definition:
Habeas Corpus 1s a fundamental legal principle that guarantees any person who is

detained the right to challenge the lawfulness of their detention before a court.

iy pacil)
o laial 4y g8 b (el Jhdis Jaiae (add (Y Geday a5 58 Tase 8 " gt 08 aiilg I
AaSaal) AL

Purpose:
To prevent arbitrary detention and ensure that any deprivation of liberty is in
accordance with the law.
:oa )
a5 5 4y el e glaa (sl O Glava s Al Jlaia ) g
Key Principles: 4l saall;
1. Right to Challenge Unlawful Detention:
Any person deprived of their liberty has the right to request a judge to examine
whether their detention is lawful.
SR e Jlatal) A cakl) 3a
Y ol gl s Jlaial QIS 1) L Gand paldl) (e ey G 4 a e sk (s Y G
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Remark

In law, several terms can be used to refer to forms of contestation or legal recourse,
depending on the context:
1. Challenge:
Means to contest or question a decision, rule, or authority. Example:
"He challenged the legality of the contract.”
2. Remedy:
Refers to the legal solution or relief that a person can seek to correct a wrong or
injustice. Example:
"The court provided a remedy for the plaintiff."
3. Appeal:
Refers to contesting a judicial decision before a higher court. Example:
"The defendant filed an appeal against the guilty verdict."
Each term has its own usage, but they all refer to legal means of challenging or

rectifying a decision or situation.

2. Release in Case of Unlawful Detention:
If the detention is deemed unlawful or unjustified, the court orders the immediate
release of the detainee.
[ AHAN e Sladay) Al B e 8y
Jaiaall e sl ) BYL 1 el AeSadll jaalic e s sl SsE e Slaial) of cad 1))
3. Protection of Fundamental Rights:
Habeas Corpus acts as a safeguard against abuses of power by the state or

authorities.
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Practical Examples:
« A person arrested without a warrant or charges can demand to be brought before
a judge.

« A prisoner held beyond the expiry of their sentence can invoke Habeas Corpus.
cdulae dLiof
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Importance:

As a key instrument of law and fundamental rights, Habeas Corpus is a cornerstone
of the rule of law. While it may be temporarily suspended in times of grave crisis
(such as during wartime), it remains essential for ensuring justice and preventing

abuses of power.

-

Agar]
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Customary Law

1. Definition of Customary Law.
Customary law is a set of rules and practices that govern the life of communities,
based on customs and traditions passed down orally within a society. Unlike written
laws, these rules are not found in official texts but are based on shared customs and
beliefs. This system is mainly applied in rural and traditional societies.
bl & ) iy s
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2. Legal definition of Customary Law
Customary law consists of norms that arise from constant and regular practices
within a community, and which are recognized as binding. This recognition can be
formal or informal. For a custom to become a legal rule, it must be continuously
practiced and accepted as a binding rule by the concerned community.
ARl (gl (5 gAY iy
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3. Customary Law as a Source of Law

Customary law is an important source in many societies, particularly in developing
countries. It can coexist with modern legal systems, such as civil or common law. In
some situations, customary law even takes precedence over written laws, especially

in areas like land management, marriage, family, and conflict resolution. For
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instance, in rural areas of countries like Nigeria or Kenya, customary law is often
used to resolve land or family disputes.

OSAN alas (e jaas (G Aol G $A
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4. Importance of Customary Law
Customary law plays a crucial role, especially in societies where formal legal
systems are inaccessible or underdeveloped. Its importance lies in:
Aol O gial e
dalie e dpan )l A gilEl) Aadai¥) Led () 585 A ilacinall L Lasas Y clanila 1553 canly o yal) () 5380
o Aisanl (4S5 3 ) gl e
o Maintaining social order: Customary law helps regulate behaviors within the
community and ensures social peace by respecting traditions.
Aol (a5 aaiaall Jaba o V) LS gl aglais & 8 jedl o 381 ac Ly e laial) aUal e Jaldal)
Al o) sl A e elaiaY)
o Swift resolution of conflicts: Conflicts can be resolved locally, often by
mediators or councils of elders, thus avoiding long and costly judicial
processes.
& i) Gullae ) el gl ddaud 5 Qe (Glaa cile ) 30 U (a8 el ) 538N (R Ae pu il 3301 Ja
il 5 8 g Las
o Protection of traditional rights: Customary law protects ancestral rights,
such as land rights in rural communities in countries like Cameroon or Ghana.
Aty )l Claainal A () (Bses i ) gial) (3 saall 8 jal) ¢ glal) ey alEE) g ghall dlas
Lo o malsll 8 Jall s LS
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5. Characteristics of Customary Law
o Unwritten: Customary law is oral and based on traditions, making it sometimes
vague or subject to varying interpretations. It evolves through practices.
Adliie Ol padil Az e o Laale Ulad dleay Laa cdpgalll lalall e ading Ayl ) 5l i giSa pé
o Hleal) DA e sty
« Evolving: It can be adapted to social and economic changes, such as shifts in
agricultural practices or family rules.
s jlaal) ) yad e dgaliai®¥) 5 e lain )l il ae CasSiy o el ¢ 8l Sy ) ghaill Sl
Bl ae) @ gl dae) 30
« Flexible: Unlike formal legal systems, it quickly adapts to the immediate needs of
communities.
5 bl aainall Claliial ge de oy S 438 cyen ) 4 il Aadail) DA (0
« Local application: Local leaders, elders, or traditional mediators apply and
interpret customary rules, providing justice close to the community.
Ul i 5 lan ¢l & 2l ol Gudacdd) 32N 8 (pe L i 5 A pall ac) g8 Gaadas 2y Ao Gaadad
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6. Advantages of Customary Law
« Adaptability: Customary law quickly adjusts to local realities. For example, in
some African tribes, customs evolve to include modern elements, such as the
recognition of women's rights.
LAl Gy (& JUall dnw (Ao aall 28l 5l) pe de oy (8 el O 58l oSy i) e 5 a8l
el 3 st Gl e W) Jie diaa pualic Jafill cilalall ) glats (iugy Y
o Accessibility: Procedures are simple and accessible, with no need for lawyers or
formal procedures. This enables swift resolution of conflicts, such as land disputes.
da (e (Ra Len dgan ) Slel a5l cpalae () Aalall (¢ 50 dalia g Aaps Sile) oY) J gea sl A ggs
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o Cost-effectiveness: Solutions provided by customary law are often cheaper than
those in formal legal systems. In Sierra Leone, customary courts offer more
affordable solutions than state courts.

Lalai¥) 850 g sall el (e A8lSH (B ) oS5 L Wl 8 el () lal) L i g Al Jslal): 4RI (aldal)
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« Proximity of authorities: Customary law allows communities to resolve their
conflicts internally, which builds trust in local authorities. For example, in countries
like Rwanda, councils of elders play a crucial role in managing local disputes.

Aodaall el 8 48D ) jay Laa (GIA Lgile ) 35 Jay claainall el ¢ il sy claliad) o j8
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7. Disadvantages of Customary Law

« Lack of precision: Being primarily oral, customary law can be vague and subject
to varying interpretations. As a result, abuses can occur, such as those concerning
women's rights in some traditional societies.
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o« Discrimination: Customary law can sometimes discriminate against certain
groups, particularly women. For instance, in some African communities, customary
law may restrict women's rights regarding inheritance or marriage.
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« Incompatibility with modern standards: Customary law may conflict with
human rights principles or modern laws. For example, in some countries, customary
practices like female genital mutilation or forced marriage are incompatible with

international human rights standards.
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o Difficulty in harmonizing: Customary law may not always align with written
national laws, creating tensions or legal conflicts. For example, in Nigeria, conflicts
between customary law and Islamic law in some regions can lead to legal
contradictions.
S 55 U (g% e ey Sl A sl i il gn Ll (8 jall (i) iy Y ;3001 A s
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8. Examples of Countries Using Customary Law
o African Countries: Many African countries, such as Kenya, Cameroon, and
Nigeria, have customary courts that resolve land, family, or commercial disputes
according to local customs.
o)l oSl e ey i ¢ygppall) (LS e i A1 pall (pn sianll i Ay 380 g
Alaal) culalall 188 9 3 il 51 5 51l azal YL Adleiall e ) a1 Jas
« Pacific Islands: Countries like Fiji or the Solomon Islands also use customary law
to resolve conflicts in areas like inheritance and property.
Aalaial) el i Jad el ¢ i) Wl andiod Glagda j3a sl s Jie Jsa: (s3gd) el 550
lSTiaall g & el
o India: Customary law also plays an important role in some tribal communities in
India, particularly regarding marriage, inheritance, and land.
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In conclusion:

Customary Law helps maintain social order and resolve conflicts while
respecting local traditions, often in areas where formal judicial mechanisms are

less accessible.
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Distinctions Between

Civil Law system and Common Law system

Civil Law system:
Originating from Roman law, civil law is codified and relies on comprehensive
legislative texts. It was systematised with the Napoleonic Code (1804) and forms the
basis of the legal systems in countries like France, Germany, Spain, Italy, and most
Latin American nations.
When we talk about civil law, we are referring here to the civil law system, which
implies all the codified texts of laws.
Example: The Algerian Family Law sets clear rules regarding inheritance and the
estate, determining the heirs and their shares based on familial ties (which are derived
from Islamic Sharia).
iall ¢ gilal)
o ALLE dmy i G gaad o ainy (s G 5 5 ¢ lag Ml O e Al gaal el () A i
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Common Law system:
Emerging in England during the 11th century, common law is primarily based on
judicial decisions (precedents). It spread to Commonwealth countries (Canada,

Australia, India) and the United States (except Louisiana).
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Example: In the U.S. case Brown v. Board of Education (1954)!, the Supreme Court
ruled that school segregation was unconstitutional because it violated the Equal
Protection Clause of the 14th Amendment, creating a precedent that influenced
subsequent cases.

2 o (sas (O gdlal) alad
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2. Sources of Law
« Civil Law system:
Written laws in the form of codes are the primary source. Judges refer to legislative
texts and apply codified rules.
Example: In Algeria, the Civil Code governs contracts, property rights, and other
areas of private law. Article 1 of the Civil Code states that the law is the primary
source of law, and in the absence of statutory provisions, judges shall refer to custom
and general principles of law.
- The Commercial Code governs commercial acts, companies, and the relationships
between traders. Article 1 of the Commercial Code stipulates that the rules applicable
to commercial acts are determined by law and commercial customs.
sl ) il s il aadd) a Cligae JSE 8 Sl ol gl sl g gitddle
gl e Al ) skan 5 Gy 54

"' Brown v. Bd. of Educ., 347 U.S. 483, 74 S. Ct. 686, 98 L. Ed. 873 (1954).
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o Common Law system:

Case law (judicial precedents) is the main source, though legislation also plays a

significant role. Judges interpret and adapt prior decisions.
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Examples:

English Common Law system

First example: In English law, judicial precedents play a dominant role. A landmark

case illustrating this is Donoghue v. Stevenson [1932]%, which established the

modern law of negligence. The case set a precedent that a manufacturer owes a duty

of care to the consumer, even in the absence of a contract between them.
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2 Donoghue v. Stevenson [1932] AC 562, House of Lords.
This case established the neighbour principle, where a person must take reasonable care to avoid acts or omissions
that could foreseeably harm others.
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Second example: The House of Lords?, in interpreting the law on rape, overturned

previous precedents by ruling that a husband could be guilty of raping his wife, thus

adapting the law to reflect societal changes.
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U.S. Case Law

First example: In the United States, the doctrine of stare decisis (to stand by things

decided) ensures that judicial precedents are followed. A key case is Marbury v.

Madison*, where the U.S. Supreme Court established the principle of judicial review,

giving the judiciary the power to declare laws unconstitutional.
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Second example: Brown v. Board of Education®, where the U.S. Supreme Court

ruled that racial segregation in public schools was unconstitutional, overturning the

earlier Plessy v. Ferguson (1896) precedent, which had upheld the constitutionality

of racial segregation.
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3Rv.R[1991] 3 WLR 767, House of Lords.

This decision marked a significant development in the legal recognition of marital rape.

4 Marbury v. Madison, 5 U.S. (1 Cranch) 137 (1803), U.S. Supreme Court.

This case is foundational to the U.S. legal system and establishes the judicial branch's role in interpreting the
Constitution.

5 Brown v. Board of Education, 347 U.S. 483 (1954), U.S. Supreme Court.

This case is an example of the Supreme Court adapting the law to better reflect evolving societal values.
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Canadian Case Law

Example: The Supreme Court of Canada® revisited the issue of trial delays and

imposed a new framework for assessing the right to be tried within a reasonable time,

adapting prior legal precedents to address modern concerns about judicial delays.
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3. Functioning of Courts

« Civil Law system:

Judges act as officials, strictly applying the written law. They lack the power to create

new rules.

In other words:

« In the civil legal systems where judges primarily act as officials strictly applying

written law, they do not have the power to create new rules. They are limited to

interpreting and applying the law as it is written.

o Common Law system:

Judges play an active role in interpreting laws and creating precedents. Their

decisions shape the evolution of the law.

Judges play a pivotal and active role in the evolution of the law by interpreting

statutes, applying legal principles, and creating precedents that guide future cases. In

common law systems, especially, the judicial system operates on the principle of

stare decisis (to stand by things decided), where judges' rulings on legal questions set

binding precedents for lower courts. This process allows the law to evolve over time,

adapting to new social, political, and economic realities.

%R v. Jordan [2016] 1 S.C.R. 631, Supreme Court of Canada.
This case reshaped Canada's approach to ensuring timely trials under Section 11(b) of the Canadian Charter.
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4. Flexibility and Adaptability il o 5 a8l g 45 g all
« Civil Law system:
The Civil Law system (also known as the Code-based system) is one of the most
prevalent legal systems in the world, especially in countries like France, Germany,
Japan, and many others. It is built on a comprehensive set of written statutes and
codes, which aim to cover all aspects of law, from civil rights to criminal offenses,
contracts, property, family law, and beyond. The system is often contrasted with

common law, where judicial precedents play a larger role in shaping the law
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o Common Law:

The Common Law system is distinct from the Civil Law system in several key ways,

particularly in its flexibility and reliance on case law (judicial precedents). Common

law system is built on the principle that judicial decisions serve as a major source of

law. This system is prevalent in countries like the United Kingdom, the United States,

Canada, Australia, and others that historically followed English law.
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One of the primary characteristics of the Common Law system is its flexibility and
the ability to adapt quickly to societal, political, and technological changes through
case law.
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5. Role of Lawyers
» Civil Law system:
In the Civil Law system, which is prevalent in many countries including France,
Germany, Italy, and Japan, the role of lawyers is shaped largely by the nature of the
legal system itself. This system is code-based, meaning that the law is primarily
derived from written codes and statutes. In this context, lawyers play a crucial role
in interpreting and applying these codified rules to specific legal issues, ensuring that
their clients' cases are presented in accordance with the existing legislative
framework.
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o )5 Ly aglS s Ll apii ey Lon cb2anall 4 gilal Gloadl) e 45 gaall ae ) gl) oda gk
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* Common Law system:
In the Common Law system, lawyers play a crucial role in the development and
application of the law. This system, which is prominent in countries such as the

United Kingdom, the United States, Canada, Australia, and others that follow the
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tradition of English law, places significant emphasis on judicial precedents (also
known as case law) as a primary source of law. Unlike the Civil Law system, where
written statutes and codes are the main source of legal authority, Common Law
system is shaped largely by past judicial decisions that serve as guiding principles
for current and future cases. Lawyers in Common Law systems thus have a central
role in analysing judicial precedents and constructing persuasive arguments based on
those precedents to influence court decisions.
e s gkt 8 Lsan |50 O selaall aly «(Common Law system) s QigagS O gidl) allis 8
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6. Geographic Applications
. Civil Law system:
Adopted in countries such as Algeria, France, Spain, Italy, Mexico, Japan, and most
French-speaking African nations.
. Common Law system:
Predominantly used in English-speaking countries like the UK, the U.S., Canada,
Australia, and certain Asian countries such as India and Hong Kong.
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7. Advantages and Disadvantages
« Civil Law system:
- Advantages: Predictable decisions due to clear and detailed codes.
- Disadvantages: Less flexible in addressing new situations.
o Common Law system:
- Advantages: Highly adaptable to societal needs and changes.
- Disadvantages: Less predictable, as decisions depend heavily on judicial

interpretation.
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Explanation of the terms (Lawyer, Barrister, Attorney)

1. Lawyer:

A lawyer is a general term referring to anyone who has legal training and is authorised to provide
legal services. A "lawyer" may be a barrister, a solicitor, or other types of legal professionals,
depending on the jurisdiction.

Barrister:

A barrister is a lawyer who specialises in representing clients before a court. They primarily
focus on advocacy, presenting arguments before judges, and providing complex legal advice. In
the UK, barristers wear robes and wigs when they appear in court. They are often instructed by
solicitors (other lawyers) to represent clients in court.

Attorney:

The term attorney is more commonly used in the United States and generally refers to a lawyer
who is authorised to practice law in a specific jurisdiction. In the United States, an attorney can
perform functions similar to those of both a solicitor and a barrister, such as providing legal
advice, representing a client in court, drafting contracts, etc.

Key differences:

Lawyer is a general term for anyone within the legal profession.

Barrister is a lawyer who specialises in court advocacy (primarily in the UK and some
Commonwealth countries).

Attorney is more specific to the United States and refers to a lawyer practising in the American
jurisdiction, with duties encompassing both legal consultation and court representation.
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LEGAL TERMS

English Arabic
Accusatorial <t
Accused pgia
Acquit 44,0
Abrogate (to) , rescind (to), repeal (to) culﬁ

To revoke to annul (décret, acte juridiciare);

To quash (jugement, verdict);

(=)

To revoke to rescind (loi); @ }3&33\) ¢lad)
To overrule to reverse (decision); (UIL8) &)
To annul to void (contrat); (28all) ¢la)
To set aside to nullity (testament); (Z\.:a.m sl ) elal)
To abolish (droit) (‘_3;3\) lal)
Vacate (to) (US) ela)
Overrule (to) by celad)
Case 4l
Appeal Crda calivig
Appeal to the final court of appeal Llal) 4aSaa ELJ il (yalall
Court of appeal litiY) daSaa
Judicial Council eladll julaa
Arbitration axSall
Summons to appear appear Jeandly Cal<il)

Appearance in court ASall eLAi 4l s
Sue (to) A0iliadl) dagliall

Bill of rights : This refers to the name given to
the first ten amendments of the United States
Constitution, which address a number of
fundamental liberties.

ol Gtk Al a3 ey s G sl Ble)
‘;ﬁ\} c‘";..UAY\ J}l.u.lﬂ é}‘}” Eﬁd\ u)uﬁaﬁ\
Al b all e daey 3las

Bill of costs cadiall Jgas
Bill of indictment Al (Al ) A8y
Decree o5 o
Writ of execution W
Court order (b l
Holding of the decision (dispositif de la décision) ))& - aSall § shia
Trial iaSlaa
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Notice of appeal iyl &30
Consensual contract ol 5l dae
Conservatory measure ] it gl
Judicial act PERERIS
Legal transaction 43 g8 (Alalas) d80ia
Notarial (notarised) contract (UK) @:ﬁ FYJRKIS
Oath (Onedd)) pndll
Witnesse (s) (J)@-MIS\) L&)
bailiff (ol pasa

Certified public accountant(US)

Chartered accountant (UK)

Banking law

(Sl) ol 58

Competition law A8liall o 418
Antitrust law (US) dudlial) ) 538
Company law (UK) S Ll oy 8
Corporation law (US) S Ll oy 8

Abet (to) S )) (A e by oKy
Abetment QS ) 8 3ac lua ¢(yoay ol
Abettor ) Ua
Charge (to) (UK) PURE
Charge (to) (UK) (el.gj}{\) 4a o
Compel to e e e ash
Complaint 6 S

Compound (Compounding an offense)

Adllaall 4 5usi g) ey padl (8 4 guud
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