CIVIL LAW

Source of Obligation.  al Y jilaas

The sources of obligation are:

1) The law. ¢ $i&l)

2) The contract. &)

3) Unilateral act. 2 AN < il

4) The injurious act or harmful act (illicit acts). (& el sdl Jardl) Ll Jadl)
5) Quasi-contracts. 2 sial) 4zl

- Unlawful enrichment. e 3 &1 3

- Undue payment .3l jil) 233 (Le paiement de ['indu).

- Unauthorized management. 4baill (La gestion d affaires)

I- The contract.

1) Definition of the contract:

The contract is the concurrence of two intents to produce a juristic effect.

‘_,..U.nlﬁ S &aay (u.)Mé) Ontiad (380 65 oA Sial)

Or: The contract is an agreement of two wills to create a legal or juristic relationship.

A gilE ABNe p LAY a0 ) G oA Shal)

Or: The contract is considered as a meeting of wills intended to produce legal effects.

A gld U EilaaY Ciagy <l U £ Llaia Jial) ey

According to article 54 of Algerian civil code provide as follow:” Contact is an

agreement by which one or more persons bind themselves in favor of one or more

person to give, to do, or not to do something”
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i ;cf‘.’«"‘jﬁ'ra.tc J/‘MJ/@:QJ A palidf s g pasd

We can conclude that the contract covers the following:

- Agreement () - Obligations <lsl 3i¥) - Rights (3s8ad) - Duties <l sl)
- The will 33_¥) - Produce @il - Create Wi - Juristic effect 8 i
The contract may apply on the following: L L A& siddl gk of SSa
- All types of assets (corporeal property and incorporeal property, movable and

immovable, moral rights, etc.)
Goad) A ghial) & g A ghial) Apalall 4 culShiaal) g 4alall cilslinall) cislioal) £) o8 asan -
) g slnall
- Some works and services.
claddll g Jlest) Gy -
- Anything not prohibited by a legal provision.
A58 Gl g gay (Lshaa) £sian g s gl -
- Anything not contrary to public order or public morals.
Aalad) Iy i alad) 2l Cillda 8 ol gl -
2) Formation of the contract: i)/ (ys<i
To form a contract, the following essential elements are required:

A Aabadl) puaabind) iy aBal) oy oS3l
1) The consent of two parties or parties. <l k¥ g (b Jall 3l
Consent refers to the mutual assent of the parties involved in the contract on all its
terms. It constitutes the primary requirement for the formation of a valid contract, as

outlined in Article 59 of the Algerian Civil Code: «the contract is formed as soon as

the parties have exchanged their agreement, without prejudice to legal provisions».
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caBad) s o5 Aaual bl o il A 5 Adn g aran Ao Sal) G yhal e Jaliial) (BT et 331 Y)
<ild bl JIils of s ] sl A3 Jo (g i Al Alal) G gl (e 59 il Ade Lal LS
11 gl o il SPEY (g9 Cpdilbaial) Lag1a) ) o6 el

We can conclude through this article that:

- The will of the parties to establish a binding obligation.
- This will must give rise to legal consequences (effects).

-The will may be expressed through: an express declaration or a tacit (implied)

declaration.
Lisi a3l ol 33 pLEDY Gl B ) -
At AT LN BaY) eda gas O e -
el gl gl g el (DA B Y 8 ) (S -
- Offer and acceptance.

A contract is constituted through the convergence of an offer and an acceptance
(mutual consent), wherein the parties manifest their will (willingness) to undertake

binding obligations.
AN B agha) ) oo kY g s o(Jabiall Lyl O gl g o) (381 550 (e il 9SSy

Mutual consent is also called meeting of the minds

The offer: The offer is the first essential element that defines the obligations of each

party. It must also show an exchange of value, which can be money or a specific

action or result.

Page 3 sur 25



(Jilha a5a 9 Ll ,gdah O cea il IS cila) 331 daay 631 oY) o) puainll g4 laYle
Badna dadl g Ui Mabd gf Ulla (S ¢ guu
e The offer can be defined as follows:
2t LaS Qg iyl (S
o ""An expression of willingness to contract on certain terms, made with the intention
that it shall become binding as soon as it is accepted by the person to whom it is
addressed"’
e pasdl) Jid (o 4L 4 sy L Lo ey 5 A oo Adimea Ly g iy Sl o] ) AL ) 8 i
) A g
e An offer is a statement of willingness by one party to enter into a contract with the
other party.
Or,
e An offer is a clear expression by one party showing their readiness to form a
contract with another party.
DAY Gkl aa die 8 Jsaall dal g diph e A 08 s 9 Gl s il
¢ of

LAY Gkl pa dBe o) Y salaeiud jediy b (e il g et g ey

e Acceptance: An acceptance is the assent of the other party to the terms of contract.
il hagpd do AY) G jhl) 438 ga g2 (gl J sl
Or: An acceptance is the manifestation of the will of the offeree to be bound on the
terms of the offer.
ool b gyl a) FNL Ad Gua gall 3210 (8 el g4 J ol
Silence does not amount to acceptance; however, it may be treated as acceptance in
exceptional circumstances specified by law.

O 5RN Waany Aliia) el 8 Y o8 sy a8 A<l g Y g ylin) Y Cranall
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According to the provisions of the article 68 of Algerian civil law "If the nature
of the transaction, commercial customs, or other circumstances indicate that the
offeror did not expect an explicit acceptance, the contract is deemed to be concluded
if the offer is not rejected within a reasonable time.
Silence in response is considered acceptance if the offer is connected to a prior
transaction between the parties or if the offer is for the benefit of the offeree.”
ol e gl o laill i ad) ) cdbaleal) dads LS 13)77 g 8 ) (Adal) & gAY (e 68 Balall 3uba
sy adp al 13 a3 25 ey died] U8 Jgilly Lay puad JBLS (38 ol i pal) ) Ao JoT o g B
i g

Aalaal cilas¥! IS 1) g o plaiad] Cpy Gl Jalals cilas) Jua) 13) oY 348 3 ) (6 & pSeud) piiny g
") 4 g e

2- Contractual capacity:
Contractual capacity refers to the legal ability to enter into a contractual relationship.
This means that the parties must be of legal age and have the mental capacity to
understand their actions.
There are various circumstances in which a person lacks the legal capacity to validate
a contract, including:
« Minors (unless represented by a court-appointed guardian)
o Individuals who are mentally incapable, such as those with conditions like
dementia
O quag Gl plaY) o)) Y ey ApaBlat ABNe A J Al o 40 gAY 5 Akl ) juda Aablal) A0aY)
8 yac ol Aglinl) 5 iy ) gy ol g ol SR ol (B 15355
Lgia g (de a) ) Ao (A I8 Ala] 0 90) B e (adldl) Jaad AN c¥lad e el dllia
J(AaSaal) (e Cpra (A8 Jlaa agudl (S ol La) g maldll -
Ol Jie VA ca o silay ) GalAEY) Jia (Glie ol gall Lé Lalddy -
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2) A legal object. &3 Jaall

The object of a contract refers to what a party agrees to either provide, perform, or

refrain from doing. Future events or actions can also form the subject of an

obligation.

25aY) 0SSy Ag alil) (e pLaY) gl Ay Y o) dagally cdplall o il Le a dhal) g g ga

A1 AU L gada ga Apliaal)

3) A legal cause. &9 i)

An obligation that lacks a cause, or is based on a false or unlawful cause, will have

no legal effect.

A cause is considered unlawful when it is prohibited by law or violates public order.
(AR S gl Al Gang ¥ (Sl 8 g (b qu o Wil 58 gl e ) I g 0 1Y)

) AL g (y2 y gf 53N gy 1 ina 985 Latie (3B b coapel ying

Vices of consent (defects affecting consent)ua ) ¢ g

1) Error or Mistake: k&l
An error refers to a false perception of facts. It can occur when a person is unaware
of something that actually exists or when they mistakenly believe in the existence of

something that does not.
Ladie g c%dﬁyﬁgﬁuﬁﬁﬁbuﬂioﬁhﬁ Giany 38 ad) gll minia 8 Jaiad ga Uadl)
550 S £ 35 5 (DA JSdy Ay
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When one or both parties make an error regarding the substance of the contract, it
may constitute a defect in the contractual consent. Errors can be unilateral
(committed by one party) or mutual (committed by both parties).
Or,
An error by one or both parties concerning the substance of the contract may result
in a flaw in the contractual consent. Errors can either be unilateral (made by one
party) or mutual (made by both parties).
O OSay g Blatl) L) 8 DA Gl aa) 4B (M) ja ga (B Usd LSS i 0y jhall aaf Sy Ladie
(OB SIS a) Yaldia g (2a) 5 G ¢pa) Bah Uadl) (68
«gf
088 O O g Blail) Ll A QI8 L) g 3B alad) 4 g Ly LS gf (b jlall aai (e Uadl
(k) DS () Yaliia g (28] il (1) LG b Uadl)
For a contract to be voided due to an error by one party, the error must have been
crucial in influencing that party's consent. In other words, the error must have
impacted the primary reason the party agreed to the contract, showing that the party

would not have entered into the obligation if the error had not occurred.

A3 Ly aaad 8 anla J8 i) 38 Uadd) ¢ 98 0 quag ol phaY) sl (e Und Gusy dliald) £ ) a3y 1

Laa cal i) lo (38 g1 Ciplal) Jaa o1 b)) o Uadd) iy o quag < AT ey ikl
Uil 13 Giaag al of o) 35 B JAad (S La Gl 0 il g

A party may seek to void a contract if they made a significant error, or if the other

party made the same error, knew about it, or could have reasonably discovered it.

S S Uadd) (i AN Ghplal) a1 1) ) (G ga Ul (i) 13) diad) JUady ad) i plall ¢Sy
(J e JSy 4BLEIS) AdlSaly S gl 45 ale
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A mistake is considered essential if its significance is such that, had it not occurred,

the party who made the mistake would not have agreed to the contract.
Al o 38) g 284 ) M) Cijal) S Lad cduang al o (Ad) Cuag Adan ] LS 13) G s Uadld) el
The mistake is deemed essential, more specifically, when:

ladie yaad A8 IS g (0 g Usdl) juiny

a) When the error impacts of the subject matter that the parties considered
essential, or that should be regarded as essential based on the circumstances

of the contract and the principle of good faith in business dealings.
DBEIL Gl tind o) caa o2 g Ll il e 0 pic) oA ddad) £ guaga Ao Uadl) i Lenic
Aol Bl B 3 g o)) a6 2 A (s g Tagall g Nal) gy )
b) When it affects the identity or a key characteristic of the person with whom
the contract is formed.
Asa Jial) ol ) aly o3 padldd) dda gaa) Sl dga o S Ladic

Indifferent mistake or error <l e Lltlf

Indifferent mistake is commonly used to describe a mistake that does not

significantly affect the parties' decision to enter into a contract.

Slal) af ) A G Y )8 de s IS i Y oA Uadd) Cha gl Bale aadiiay
2) Duress or Fear o) _SY)
Duress is an act that causes fear in the other party to the contract, compelling them

to agree to its terms.
Ay o A8 gall o o g Laa calal) B AY) i phall G gdd) Cu Jad g2 o) SY)

Duress can be physical or moral.

To properly evaluate duress, the following factors must be considered:
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« The nature and extent of the threat or violence;
o Whether the threat was imminent and significantly influenced the party's
ability to make an informed decision;
o The duration and context in which the duress occurred;
« The relative positions of the parties, including any undue pressure applied;
o Whether the party under duress had any reasonable alternatives to entering
into the contract.
2 ISV (A Ja gadl 28T g cqiana (S o) SY) el
tciind) of 2agil) da jag daha -
tugda 18 AAT Jo Gijal) 308 Jo g Ll Al (S g L) sd magdl) Gl ) e -
to) SY) £ 9By b g Adasaal) Ciglall g Baa -
Al jlaa al ) s gl Jaiida of Alld A Loy cdinal) il DU Al CiB) gal) -

(ad) J il 4l ghaa Jilay o) S (i (oA Giplall S Y L -

3. Fraud :oslsil
Fraud occurs when one party intentionally misrepresents material facts or engages
in deceptive conduct to persuade the other party to enter into the contract.
Or,
Fraud is when one party deceives the other by using tricks or falsehoods to obtain
their consent to the contract.
EUBY olad & gla A jlaa i 12as 40 sl (GilBa) 4y gy il kYY) da) aghy Ledie Gualail) aly
Alal) 3 Jsaally AY) Gk
</
Sy o e S A e LAY G plall 488 ga Jo J guaall Gl ) aa] (e G peal gd il
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The essential elements that can

be concluded from the contract

1. Binding force of a contract: Obligations arising from contracts have the force of

law between the contracting parties and should be complied with in good faith. As a

source of enforceable obligation, a contract must be valid and it cannot be valid if it

is against the law.

Lgd JUiaY) i g Cptblaial) oyl (o i g8 5 8 3 ghal) (e ALY el FIDA ;B Aa 3Lal) 5 581

LS 1) Lasasa 098 OF GSar Vg Wagaua dial) 098 O g AU Gl g a) AN jaaaSy A Cpany
LSl Wi

2. Compliance in_Good Faith: Compliance or performance of an obligation in

accordance with the stipulations of terms or conditions as provided in the contract or
agreement.
U gl dal) 8 Lgle (o guaiall da g pdi gl alSaY Lo 4y eld gl) gl a) S JUY) 14 Cpasny JUiLaY)

3. Contractual Non-performance 8l 145l axe

If it is impossible for the debtor to perform the obligation in kind, He shall be

sentenced to compensation for damage caused by non-performance of his obligation,

unless it is established that the impossibility of execution is not its result.

cda) 321) LTS pae o bl el o8 (g silly Agle aSiay oAl al FUY) LAT cpaall e Jlatad 13)
Al Al Cud 3t Alasiad of iy al La
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The debtor is also sentenced to exhaust its obligations.
A0 ) 3 sl e L oS

4. Dissolution feé

A termination clause must specify the undertakings whose nonperformance will lead

to the termination of the contract.

Alal) el ) Ll ade ga'ss AN Cilagail) elgi) dayd daay i caa

Termintion results either from the application of a resolution clause or, in case failure
to implement a formel notice of the creditor to the debtor or from a court decision.
(il asa o) Cpall ) Al e lde) Ldi ade Al B o cpruld bl bl o) g fraadl) il

5. Force majeure 5 2l 3 ¢l

Damages are not due when, by a force majeure or a fortuitous event, the obligor-
debtor was prevented to give or to do what he was obligated to give or to do
Lajla (S La Jad g plaely oy g ol 5 a08 5 gy ((pptal) adiay Ladie Aliafies ciliay gl ()9S5 Y
4 oLl ol Adllasly
Force majeure is a contract clause that removes liability for catastrophic events, such

as natural disasters and warfare.

_gJJAJUw\&JUSJ\JLc@JN\&\h?\&@JM\@}M\@@@Sﬂm\s‘gﬁ‘
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Different classifications of contracts

There exists a large and diverse variety of contracts, which can be categorised as follows:
1A £ ol e Lghulial Sy ca glall (e £ gdla g S dae LA

1- The classification of contracts according to their mode of formation.
2- The classification of contracts according to their effects.
3- The classification of contracts according to the advantages obtained by the parties.
4- The classification of contracts according to their mode of execution.
5- The classification of contracts according to the existence or not of special
regulations.
L 95 ARy sk G 3 gl Liiali- ]
LT s 3 giall Gl -2
Sl Lo Juany A ) g8l) a3 ghal) Cinlat -3
JALAT A8y jh a3 gal) il 4
Aald cilaBiii aga g ae gl 3529 s 3 g8al) iyl -5

1- The classification of contracts according to their mode of formation.

a) Consensual Contracts (dzxla_ll 2 gial))

Consensual contracts are created through the mutual consent of the parties involved,
without the necessity for any formal requirements. This principle is enshrined in Algerian
law, as stated in Article 59 of the Civil Code, which provides: “A contract is formed as
soon as the parties have exchanged their concordant wills, without prejudice to legal

provisions.”

fasall 138 A clllaia ) dalad) (g9 (JAbgall GilphY) Ly A e il 3 giall

die i ;e gali Al Haal) &gl e 59 Balall B 3 )5 LS (gl O $AN b Adde (e gale
11 o gl alSAYL SURY) (92 < niblbaiad) Lagiin) ) U8 pal) JAluls (5 4 jaay ddnl)
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b) Formal contracts or solemn contract. (el S8al) 5 Sl sial)

A formal or solemn contract is one that requires the expression of consent in a
specific manner as prescribed by law for its validity. This typically involves the
creation of an official written agreement that must be notarised and signed manually.
Failure to adhere to these formalities renders the contract void, as in the case of real

estate transactions.

0588 (oS Badaa A8y yhay L Jll (e puaail) Ay () 0 981 ullatly o 3) SBad) ga (#gall o) ampl) Sl

e Alla (B Lo Lgad i g Lgli g oy (O g Apann ) A 5 AR g 2lae ) DA (e Bale lld oy G s
Jotad) an Ala B LaS Sl dial) pruay (JISEY) 03¢y al S

¢) Real contracts. 4sial) 3 gial)

Real contracts are those that gain legal validity not solely by the mutual agreement
of the parties, but also through the physical delivery or transfer of the property
involved. In essence, for a real contract to be enforceable, something must be actually
handed over or transferred as part of the agreement. (For instance, in a loan contract,
the contract is deemed valid once the money or item is delivered to the borrower).
Cra U (Sl g ol ) (5L DA (e Jaih (pud 45 65181 Lgtiana oSS A1) 3 ghal) & AdBal) 3 ghal)
o o) g QAT BB Adal) Sal) 008 S AT ray Ainall ASlal) JAS of ladl) aledl) S
3y U b i) ey (oAl die B (JU Jua o) LG (e £ JaS Ulad o o JAT g auleds

o2 sl ) paial) i Jual gl
2/ Classification of contracts according to their effects.

a) The synallagmatic or bilateral contract :culall 4 ilalf g/ LAIlil) 4 gdel)

In synallagmatic contracts, both parties are bound by mutual obligations. The duty
of each party is conditional upon the performance of the other party’s obligations.
(For example, in a sales contract, one party is obligated to deliver the product, while

the other is required to make payment).
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cilal 321 18] ) i JS Gl g At g Adaliial) cilal ML G e JS oty ¢ it 4 Jlal) 3 g8ad) B
o Oty L (il anledi Gl aaf o gty cad) Mo 8 (JUa) Jua o), AT Gkl )
(oA ada AN Gkl

According to the provisions of Article 55 of the Algerian Civil Code:

Translate 1: “A contract is synallagmatic when the contracting parties are mutually

obligated towards each other".

Translate 2: "The contract is synallagmatic when the contracting parties are

mutually bound by reciprocal obligations towards each other."

A synallagmatic contract is characterised by the creation of reciprocal and

interdependent obligations between the parties, with each party assuming the dual

role of creditor and debtor.

Lagians o/ JilY) Gltblaial] JIbii | o oopd sall Lo jila Sied] (13S0 e @ & (3 55 Blall yai alsal W

dda A Gl JS g ol jhY) g Adlita g Adaliia cilal 3 Ly 48] uilad a jlal) Sl Saaly 77, e/
B gl gl A caall g il

b) The unilateral contract: g cuilad a jlall adal)
In a unilateral contract, only one party is obligated to perform, with no corresponding
duties from the other party. An example of this is a gift contract, where the donor

alone is bound to transfer ownership without expecting any consideration in return.
Aaliia clial g 3999 099 cAdlal 33l £l Lajle Jad aa) gl Cihall 0680 ¢ da) g Guilall 2 Lal) dal) A
Qs O 99 Auslall Jiis L jla san g gilal) (158 Gun dgl) die g b o JUa  AY) bl (e
Jilka Lﬁi
According to article 56 of the Civil Code: "It is unilateral when one or more persons

are bound towards one or more others, without any obligation on the part of the

latter”.
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s i 4 il 1) alid) Sa g aidl Lajle didl) (550 g o (556 Balall all g

" O AY £ Y3 el G99 G A paldd) e g) i

What distinguishes a unilateral contract is that it imposes obligations on one party

only, without any corresponding duties for the other party.

cilan) g AUia ¢y 685 o4 & 99 aih (i)l sl e cilal Ji G i 4df g8 aa) g Guiladl 4 5lal) dBad) Saas La
LAY Gl Atlda

3. Classification of contracts according to the existence or not of special

regulations.

Distinguish here between nominate and innominate contracts
a) Nominate contract slawal) J4iz)|

Nominate contracts are those that the law specifically designates or names within

civil law, such as a sale contract.

Lol dBe i ¢ Aaal) 0 gl B Cpma and gl dsanad ¢y I L (aady A1) 3 giall A Blacal) 3 ghall

b) Innominate contract slawall £ J4delf

Innominate contracts are those that lack a specific legal framework or a particular

designation, such as a service contract. In such a contract, one party agrees to perform

a specific service, while the other party agrees to pay for it. Although this contract is

not specifically regulated by law, it is subject to the general principles of obligations

and contracts.

1 A claadd) die Jia dipa drand gl 33 Agild ) ) &SES AN Al A Slaal) p 3 ghal)

e L Sl aday AN Gl a5k e Adma dedd p1a) o il jhaY) aa) (381 5 caBad) o £ gdl)
gl g el I Aalad) (g abeall auady 431 Y) (ald (S 6i8 Al Al e el 13 O e a2 M)
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4) Classification of contracts according to the advantages obtained by the

parties
In this context, we can differentiate between onerous and gratuitous contracts.
£ A 58 s Aaglal) 2 i (o el Wiy (Ghond) 130
a) Onerous contracts Lagleall 4 4de

An onerous contract is one in which each party receives a benefit from the other in

exchange for what they contribute. An example of this is an employment contract.
Al o Jlia dadiyla e AY) Gl e dadia o G JS 4 Jasy o 1) diad) ga CAlCal) Sial)

Jaall i g
Gratuitous contracts £ 1 4ic

A contract is considered gratuitous when one party offers a benefit to the other

without expecting anything in return. An example of this is a donation.

S Al to Sl Jiia of aBgis o) (99 LAY G phll dadia Cil jhaY) aaf addy Ladic Uilae dbal) yiag
£

The _classification of contracts according to their mode of execution

(performance)

In this context, we distinguish between contracts of instantaneous performance and

contracts of successive performance.
8 pabeaal) 3 ghad) g Ay ol 3 ghal) Gy Saad dmall 12 B
a) Contract of instantaneous performance s/ LixJ/

A contract of instantaneous performance is a contract where the obligations are

completed with a single act of performance.
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Aad aa) g Jad A e cilal NG 48 eldgl) Ay od) dal) ga (o) 6dl) AT SEe
b) Contract of successive performance (siual/ Jizl)

A contract of successive performance is one in which the obligations of at least one
party are fulfilled through a series of acts performed over time. A lease agreement is

an example of such a contract.
O Adadas DA Cre il phalY) aaf J@ (e el JINL plhgll Agd Ay M) Ndal) ga aqliial) L) sic
Sgiad) (e pooil) 13 o Yl jlag¥) i aey Aia 5 gaa o JladY)

Commercial law

Commercial law 1s one of the oldest branches of law, though it has only recently been
codified. Commercial practices have existed since ancient times as customs shared
among merchants, regulating the majority of commercial transactions. However, due
to the swift and private nature of such transactions, distinct and independent rules
were needed to govern them. Over time, these rules and certain customary practices
were formalised into written legal provisions, evolving into codified commercial law
as we know it today.
Caag a8h 3 AY) g A ) ALl A Al Ad] Al (el £ g d adBl aal g (o kel ¢ il
Clalaal) le] Bl jladll o Aglaia el J8 o dagall) jgaant) da 4 il cil laall
5 200 g ) Aalal) gl ccidlalaal) o3¢l Aualall g day puud) dapdall Caseug el mag o stal)
A gild (o el (B A ) Ciluajlaall (arg g 300 gBI) 038 (g o B gl g 4 pa g \gandiiil AlRiuna g
£ 48 jai LaS TBAN (g jladl) G giAN) yghal ) (590 Laa ¢y giSa
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Definition of Commercial Law:

In the absence of a universally accepted legal definition of the term "commercial
law," many jurists in the field have proposed their own definitions, including the

following:

Jlaall 138 B £ Lg8al e dpaml) 428 (1" g ladll ¢ g8 plbiaal Adle gia A gl Cy i LS JB B
sl La dlld L Loy (i) agiildy o

Commercial law is: "that branch of law concerned with the rights and duties arising
from the supply of goods and services in the course of trade."

el 255 o Ldlll) cla|slly Golalty algy o d) G ld o £ AN LT gh (g jadl ¢ gAY
5Tl i) S ciladid]

This definition is centered exclusively on the transactions themselves, without
considering the individuals involved in them. It does not specify whether these
transactions must be carried out by professional traders or whether they can also be

performed by individuals who do not engage in trade as their profession.

fea g ¥y Lgsodily cpdl) 3N L) BN ()6 gl clalaall o g pman S iy ) 138 S Sy
381 L ashy o Ll o S 130 g1 0 iaadl Jlail) 08 e clalaall 238 Al () i S 13) La

-

g 5ol ¢y e ey ¥ (sl

Article 1 of the Algerian Commercial Code defines the material scope of its
application, stating that its provisions apply to all commercial transactions carried
out by individuals or entities (whether natural or legal persons) recognised as traders.
In other words, Algerian law extends the concept of commerciality not only to
commercial transactions but also to merchants and any other individuals or entities

engaged in commercial activities, as long as they are recognised as traders.
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dalSal ol ol Ena il salall GUadl) aaad e g il Jadl g ladll ¢ gill G 1 Balal) Lall
O Ualild) CillsS o) guu) S ol 31 31 8 cya a9 o) Ay AN Ay jlail) cidlalaall gaan e (Gukall
s B8 Gad Ay ) o ggda (g S @ pdal (Bady oo AT Bl L AIS agy e (Cgina
Ay yd Al Anddy) B G jLEs o Al clibs o 318 gl el o Ul o<l g 4y jladll cdlalaal)

IS agy i i) oy O
Scope of Commercial Law. g il &5l gl

Material Theory.4tall 43 Jit)

Under this theory, the scope of commercial law applies to all commercial
transactions, regardless of who is performing them. As a result, the provisions of
commercial law govern transactions that are explicitly classified as commercial, as
well as those typically conducted in a commercial setting, even if they are not carried

out professionally or are only undertaken on an occasional or one-time basis.

ashs (a8 BN Gy Ay lal) ciblalaal) gaan Jadial (g ladll ¢y gl (Gl iay oy Jail) o3gd Uik g
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In contrast to the previous concept, in a system where commercial law is centred on
individuals who are professionally engaged in trade, such as merchants, it becomes
the duty of the jurist or legislator to define the terms "trader" and "commercial

profession" to establish the scope of commercial law.
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Algerian commercial law incorporates both theories, applying commercial law not

only to commercial acts but also to activities carried out by traders.
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Commercial law has a distinctive character compared to other legal branches, as the
benefits it offers are not found together in any other field of law. Its rules are
structured to meet the needs for speed and credit that are inherent in commercial

transactions.
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Rapidity

Commercial law is highly flexible regarding commercial transactions, allowing the
parties involved to modify or terminate a contract without the need for a court
decision. Additionally, commercial law includes provisions that enable courts to

respond quickly in the event of a commercial dispute.

-
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Credit
Credit refers to the trust and confidence established in commercial transactions. A

merchant without financial liquidity often relies on the credit and trust of their
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partners, who grant them extensions to fulfill financial commitments. As a result, the
debtor is careful to repay their debts on time to maintain the trust they have built and
the credit they’ve earned with their creditors.
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Remark:

The term "credit" in commercial usage can be confusing when compared with
"trust." "Credit" is used in financial and commercial contexts, where it refers to
the trust extended in a transaction, particularly for deferred payments or loans. On

the other hand.

"Trust" is employed when the concept of trust pertains to good faith or loyalty in a
broader legal context. Therefore, we outline the essential points of similarity and

difference as follows:
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Similarities:

1. Trust as a Key Element:
Both terms involve the concept of trust. In both cases, there is an element of reliance or

assurance placed on one party.
o Credit involves trust that a person or entity will repay a debt or obligation in the future.

o Trust involves reliance that a party will act according to established obligations or

expectations, typically in a fiduciary context.

2. Legal Relationships:

Both terms create legal obligations between parties.

o In credit, there is a legal obligation for payment based on the trust that the other party

will fulfill its financial commitments.

o In frust, alegal duty exists for the trustee to manage property or assets for the benefit of

another party (the beneficiary), in accordance with principles of trust and good faith.
Differences:
1. Context of Application:

o Credit:
Primarily used in financial and commercial contexts, referring to the ability of a person
or entity to obtain goods, services, or money based on the trust that they will fulfill their

obligations in the future. For example, a loan agreement or commercial credit.

o Trust:
Primarily used in the context of fiduciary relationships and the management of property.
A "trust" is a legal arrangement in which one party (the trustee) holds property on behalf
of another party (the beneficiary). It is based on the trust that the trustee will manage the
property in the best interest of the beneficiary.
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2. Nature of the Obligation:

o Credit:
The obligation is typically financial, concerning the promise to repay a debt or obligation.

It involves the promise of payment or reimbursement within an agreed timeframe.

o Trust:
The obligation is fiduciary in nature and involves the trustee's duty to act honestly, loyally,
and in the best interest of the beneficiary. This is not a promise of payment but a duty to

manage property or assets.
3. Impact on the Parties:

o Credit:
The credit agreement creates a debtor-creditor relationship, where one party lends funds

or extends credit, and the other party is obligated to repay.

o Trust:
In a trust, the trustee has broader responsibilities and must act with transparency and in
the best interest of the beneficiary, without seeking personal gain. The fiduciary

relationship is often more complex and requires strict adherence to legal duties.
Summary:

e Credit is primarily used in financial and commercial contexts, involving trust related to

financial transactions and the ability to pay debts.

o Trust is used in fiduciary and legal contexts, creating obligations for the management of

property and responsibilities of good faith towards another party.

Both terms involve trust but operate under different legal obligations and in distinct contexts.
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Criteria of distinction between commercial and civil acts

To distinguish between civil and commercial acts, it is necessary to define what
constitutes a commercial act and what constitutes a civil act. Three criteria are used

to distinguish between civil acts and commercial acts.
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Criterion of Speculation

Jurists who adopt this standard argue that the fundamental nature of a commercial
act is speculation, with the intention to make a profit. If the act or activity aims to
generate profit, it is considered a commercial act. If the individual engaging in the
activity does not intend to speculate for profit, then it is classified as a civil act. A

prime example of this is purchasing goods for resale.
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Criterion of Circulation

Advocates of this criterion differentiate between commercial and civil acts based on
the circulation of wealth between individuals, as trade involves the transfer of wealth
from one person to another. Therefore, a commercial act is any activity related to the
circulation of wealth, from the moment it leaves the producer until it reaches the

consumer.
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The criterion of a commercial project

In distinguishing between commercial and civil acts, advocates of this criterion do
not primarily consider the nature of the act (i.e., its relation to the circulation of
wealth) or its intended purpose (such as speculation), as outlined in the prior criteria.
Rather, they focus on the degree of professionalism associated with the act. From
this perspective, a commercial act necessitates a certain level of professionalism,
along with organisation, continuity, and repetition, typically involving the use of
labour, machinery, and equipment. Consequently, this classification is inapplicable

to isolated acts performed on a one-time basis.
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