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Lesson 1

Chapter 1:

Evidence between traditional written and electronic evidence

Evidence is one of the fundamental pillars of law, as its rules determine
who proves what and how. The Algerian legislature has organised these rules to
achieve a balance between legal truth and procedural justice, while keeping pace
with the remarkable developments in the field of technology and enriching the
introduction of electronic media as a modern means of evidence.

First: The concept of the authority of written evidence in proof and its
types

Written evidence is anything that proves a legal act or legal fact by means
of writing. It is considered one of the most important means of proof due to its
power to convince the judge. It is regulated by Algerian civil law, specifically
Articles 323 to 339 bis of the amended and supplemented Civil Code.

Second :There are two types of writing, official writing and
customary writing.

Official writing consists of official documents drawn up by a competent
public official or officer, such as a notary or clerk, and has supreme authority in
evidence, as it can only be challenged on the grounds of forgery and is
considered proof of all the facts contained therein that have been proven.

Customary writing, on the other hand, consists of customary documents
drafted by individuals without the intervention of a public official. It is
considered evidence against the signatory after he or she has acknowledged or
confirmed the signature, and can be challenged by denial or allegation of

forgery.

There are also electronic media as means of proof, as the Algerian
legislature recognised electronic writing as a means of proof since the
amendment of the Civil Code in 2005, Law No. 015 of 20 June 2005, adding
Articles 323 bis and 323 bis 2. both of which stipulate that electronic writing has
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the same legal force as writing on paper, provided that the identity of the person
who issued it can be identified and that it is stored in conditions that guarantee
its integrity.

1- Concept of the proof

Proof is the establishment of evidence before the judiciary regarding the
existence of a legal fact or legal act, with the aim of producing a legal effect
and convincing the judge of the truth of the claim. Its goal is to achieve
justice and ensure the stability of transactions. One of its characteristics is
that it is a means of revealing the truth before the judiciary and is subject to
mandatory legal rules that cannot be violated. It also varies according to the
type of act, whether the fact is civil, commercial, or criminal. Additionally, it
Is based on the balance between the plaintiff's interest in proving their right
and the defendant's interest in defending themselves.

A- Burden of proof

The general principle states that the burden of proof lies on the one who
claims and the oath on the one who denies. This means that the one who claims
a legal fact must prove it, while the denier only needs to take an oath when
necessary. The burden of proof may shift in special cases such as legal
presumptions and presumed liability.

B- Types of Evidence

Means of proof are specified in the civil code and revolve around
Proof by writing, which includes official documents, informal documents, and
electronic writing, is the strongest means of proof in civil transactions.

Proof by testimony is accepted in transactions whose value does not
exceed a certain limit, which is 20,000 Algerian Dinars, and it is possible to
combine testimony with circumstantial evidence or circumstantial evidence with
writing.

Proof by presumption varies between legal presumptions recognized by
law, such as the presumption of innocence, and judicial presumptions inferred
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by the judge from the facts presented to him.

The oath is represented by the decisive oath, which resolves the dispute,
and the supplementary oath, which the judge directs to complete his convictions.
Confession, which is the acknowledgment of one party before the judge of a
right belonging to the other party, is considered the strongest evidence because it
Is a conclusive proof against the confessor.

Inspection and expertise, which involve the judge or expert observing a
material object to verify a fact or an expert's technical opinion on technical and
scientific matters.

C- Types of legal facts in terms of proof

They are limited to legal actions that must be proven in writing if they
exceed a certain amount or are stipulated by law. And legal material facts that
can be proven by all means such as writing, testimony, and inferences.

D- The principle of freedom of proof and its limitation, and the role of
the judge in this regard

The freedom of proof is particularly found in commercial matters or
certain material facts, while in civil matters, the restriction of proof is related to
legal actions of significant value, which are permitted in writing.

As for the judge, he has the discretionary power to weigh the evidence
and assess its strength, and he is not allowed to rule based on personal
knowledge but rather on the presented evidence. He can order investigative
procedures such as expertise and inspection.

As for presumptions in terms of the burden of proof, the legal
presumption relieves the party in whose favor it is decided from providing
proof, while simple presumptions can be overturned by contrary evidence.
Irrefutable presumptions, such as the authority of final judgments, cannot be
disproven.

2- The concept of written evidence
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It is any written document used to prove a legal act or legal fact and is
considered the strongest means of proof in civil transactions because it
accurately reflects the will of the parties, as regulated by the Algerian Civil
Code in articles 323 to 339 bis..

The written evidence is considered the primary means of proof in civil
transactions, and in some cases, proof cannot be provided without writing, such
as contracts that exceed a certain value. However, the judge has discretionary
power in assessing the value of the document, especially if there are indications
or counter-evidence.

A- Its types

- The official document : It is the document prepared by a public employe or
a specialized public officer in accordance with their duties, such as a notary or a
court clerk. It must be prepared in the legally prescribed form, and its validity
lies in its conclusiveness regarding the material facts known to the employe,
such as the date, signature, and attendance. It can only be challenged thru a
motion for annulment, and it serves as evidence against everyone, not just the
parties to the contract.

- The private (or custumery document, or informal document) : It is the
document that is prepared by individuals without the intervention of a public
official and is considered evidence against the signatory if they acknowledge
their signature or it is proven. Its validity lies in the fact that it gains evidentiary
power after the acknowledgment of the signature and cannot be challenged by
denial or the claim of forgery, nor does it have the power of an official
document in relation to third parties.

-Electronic writing : The Civil Code was amended by Law No. 05-10 of
2005 and Law No. 15-04 of 2015, which recognized the validity of electronic
documents. Article 323 bis stated that electronic writing has the same validity as
written documents on paper if the identity of the issuer can be verified and it is
preserved under conditions that ensure its integrity.

Thus, electronic documents and signatures have the same legal force if they
meet the technical and security conditions.
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B- Conditions for the validity of written evidence

In order for the written evidence to be valid and legally binding, the
following conditions must be met.
- It must be written in paper or electronic form.
- It must be signed by the person to whom it is to be presented.
- It must be drafted in the legal form in the case of an official document.
- It must be preserved in a way that ensures its safety, especially in electronic
documents.

C- The effect of acknowledgment (,)_&¥)) or denial and the difference in
the probative value between documents

If the opponent acknowledge (%) their signature, the document becomes
fully binding on them. If the signature or handwriting is denied, the party relying
on the document must prove its authenticity thru expert testimony or
circumstantial evidence.

The difference between the evidentiary value of various documents

The official document: The issuing authority is the public employe, it has
conclusive authority over everyone, and it can only be challenged by forgery.

The private document: The issuing party is individuals, it has proof against
the signer only after their acknowledgment, and it can be challenged by denial or
forgery.

The electronic document: It is created thru a secure electronic medium, and
it has the same validity as a paper document if it meets the conditions; it can be
challenged for technical unreliability.

3- The validity of electronic written documents

With the development of digital transactions and the shift toward electronic
administration, it was necessary for Algerian law to evolve to recognize the
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electronic document as a legal means of proof. This recognition was embodied
(32u3%) thru the amendment of the Civil Code in 2005 and then the 2015
amendment related to electronic signature and certification.

A. The concept of an electronic document

It is a collection of data or information that is written and stored on an
electronic medium, whether a computer or a disk, and can be read and retrieved.
It serves as a substitute for traditional written paper whenever it is possible to
identify the issuer and ensure the integrity of its content without alteration after
its creation.

The Algerian legislator included it in articles 223 bis and 323 bis one of the
Civil Code, where it stipulated that writing in electronic form has the same
validity as writing on paper, provided that the identity of the issuer can be
recognized and it is stored under conditions that ensure its integrity. It can also
be completed with an electronic signature, which has the same legal value as a
handwritten signature.

Law No. 15-04 of 2015 defines the rules related to electronic signatures and
electronic certification certificates and established what is known as the
Electronic Certification Authority to ensure trust and security in digital
transactions.

B. Conditions for the validity of electronic documents

The electronic document, if it is to have the same legal value as a paper
document, must include the following conditions:
- The ability to identify the author, as it must be issued by a specific person
whose identity can be verified electronically.
-Ensuring the integrity of the electronic document: It must be stored in a way
that prevents modification, deletion, or addition without detection.
- The presence of a reliable electronic signature must be created by a means
under the control of its owner and be inseparably linked to the document.
- The adoption of an accredited electronic certification authority means that
the signature must be certified by an officially recognized entity in accordance
with Law 15-04.
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C. Electronic signature as a guaranty of enforceability before the
judiciary or appeals

The electronic signature is an essential element in proving the validity of the
electronic document, and it holds the same legal value as a handwritten
signature when it meets its conditions. It is considered a legal acknowledgment
of intent and thus serves as strong evidence in electronic disputes.

As for the evidential value of these documents, the electronic document can
be presented as evidence before civil, commercial, and administrative courts,
and the judge must assess its evidential strength based on the fulfillment of legal
conditions such as integrity and signature, as well as the degree of technical
reliability of the electronic medium.

As for challenging electronic evidence, it can be done in one of the following
ways: either by denying its issuance by the person, or by challenging the
integrity of the technical system, meaning claiming there is a defect in storage or
encryption, or by alleging electronic forgery in the case of tampering with
digital data. These challenges are resolved based on technical expertise.
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