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Rotterdam Convention: Maritime Carrier Liability - Mitigated or Strict?

wa>dll / Abstract

Abstract

International maritime carriage contracts
are governed by two conventions: the
Brussels Convention of 1924 and its
amendment protocols, and the Hamburg
Treaty of 1978. The first convention,
established at a time when maritime
navigation risks were numerous and
communication means limited, came with
provisions biased in favor of the carrier's
interests, thus mitigating their liability by

establishing a long list of exemptions.

The Hamburg Convention came under the
demand of shipping nations, with
provisions biased in favor of shippers'
interests, thus tightening the maritime
carrier's liability by generally establishing
it on the basis of presumed fault, except in

two cases: fire and on-deck carriage.

With two international conventions
regulating maritime goods transport,
countries interested in maritime
navigation were divided between
membership in each convention. The
United Nations, represented by the
International Trade Law Commission, felt

the urgent need for updated and unified
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international legal rules governing
maritime transport contracts, resulting in

the Rotterdam Convention.
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First: Basis of Maritime Carrier Liability under Brussels Convention

Brussels
Convention Liability
Basis

The Brussels Convention did not establish
the basis of liability in a clear principle
but rather addressed the carrier's
obligations in Article 3, paragraphs 1 and
2, and listed cases where the carrier is
exempted from liability in Article 4,
paragraphs 1 and 2.

Under the Brussels Convention, if the
cargo owner proves loss or damage, the
carrier's liability is presumed, but the
carrier can defend against liability if they
prove that the cause of damage is due to
one of the exemption cases contained in

paragraph 2 of Article 4.

Legal doctrine suggests that the carrier's
means of avoiding liability is based on
identifying the incident that led to the
damage as one of the exemption cases and
the causal relationship between that
incident and the damage to the cargo. If
the cause of damage remains unknown,

there is no exemption for the carrier.
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Brussels Convention - Burden of Proof Flowchart

Claimant Proves

Loss/Damage -

Carrier Proves

Exemption Case

Presumed Carrier

Liability -

Claimant Proves

Carrier Fault
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Second: Basis of Maritime Carrier Liability under Hamburg Convention

Hamburg
Convention Liability
Basis

To establish a unified and comprehensive
standard for maritime carrier liability, the
drafters of the Hamburg Convention
adopted the argument presented by
shippers that the carrier should be liable
for loss or damage to cargo arising from
their fault. Accordingly, they chose to
establish a positive liability rule based on
presumed fault and to abolish the list of
exceptions contained in the Brussels

Convention.

This statement regarding the basis of
liability was provided in the terms of
paragraph 1 of Article 5 of the Hamburg
Convention, which provides for the

carrier's liability for damage arising from
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loss, damage, or delay in delivery of
goods if the incident causing the damage
occurred while the goods were in the
carrier's custody, unless the carrier proves
that they and their servants and agents
took all reasonable measures to prevent

the damage.

The Hamburg Convention adopted a
unified rule for burden of proof based on
presumed fault in all cases of damage or
loss to cargo, thus imposing a unified
burden of proof on the carrier as the party
most knowledgeable about the facts and

events.

Hamburg Convention - Burden of Proof Flowchart

Claimant Proves
Damage & Cargo Presumed Fault

in Carrier's Custody - of Carrier -

Carrier Must Prove
Reasonable Measures
Were Taken
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Third: Basis of Maritime Carrier Liability under Rotterdam Convention
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During the preparatory work for the draft
convention, choosing the basis of carrier
liability raised significant debate. Some
participants recommended choosing
presumed liability as the basis for
maritime carrier liability, while others
preferred liability based on presumed
fault. The Rotterdam Convention merged
elements from both previous conventions
and established a new basis for maritime
carrier liability with detailed provisions

and rules regarding burden of proof.

Article 17 of Chapter 5, titled "Basis of
Liability," addressed the basis of carrier
liability in its paragraph in a positive,
explicit manner, establishing carrier
liability for loss, damage, or delay in
delivery of goods if the claimant proves
that the loss, damage, or delay occurred
during the period when the goods were in

the carrier's custody.

The convention established a two-round
system that achieved balance for both
carrier and shipper in matters of burden of

proof and rebuttal of proof.
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Proof System

period

Rotterdam Convention - Two-Round Burden of

Round 1: Initial Proof - Counter Proof

Step 1: Claimant proves loss/damage/delay occurred during carrier's custody




Step 2: Carrier becomes liable and must choose one of two defenses:
* (a) Prove damage not attributable to carrier's fault, OR

* (b) Prove damage due to exemption cases in Article 17(3)

Round 2: Counter-Proof - Final Defense

Step 3: If carrier chose defense (b), claimant can counter-prove:

* (a) Carrier's fault caused or contributed to the incident, OR

* (b) Another cause not listed in exemptions caused damage, OR

* (c) Unseaworthiness, improper manning, or unsafe cargo spaces caused

damage

Step 4: Carrier's final defense depends on claimant's counter-proof type

Comparison Table of the Three Conventions
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. The Rotterdam Convention imposed a
general obligation on the maritime
carrier to transport and deliver goods in
sound condition to the consignee at the
agreed time or reasonable time, thus
adopting an approach closer to making
it an obligation to achieve a result

rather than an obligation of due care.

. The Rotterdam Convention expanded
the legal meaning of maritime carrier
liability period within its rules,
referring this period to the will of both
parties to the transport contract - the

carrier and shipper.

. The Rotterdam Convention modified
the basis on which maritime carrier
liability is established under Hamburg
rules, which is in principle presumed

fault or negligence on the carrier's part.

. The Rotterdam Convention provisions
established maritime carrier liability in
some cases on the basis of presumed
fault, in other cases on the basis of
presumed liability, and also on the basis

of fault requiring proof.

. The Rotterdam Convention retained the
long list of cases that the carrier can
rely on to defend against liability,
approximately those provided for in the
Brussels Convention, but these do not
represent cases of absolute exemption
from liability but rather circumstances

that would reverse the burden of proof.

. The Rotterdam Convention abolished
what the carrier enjoyed under the
Brussels Treaty regarding loss or

damage to goods caused by acts,
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neglect, or fault of the master, crew,
pilot, or carrier's servants in navigation
or ship management - a step forward in

favor of shippers.

7. Unlike the Brussels Convention, the
Rotterdam Convention made the
carrier's obligation to provide a
seaworthy ship a continuous obligation
covering the entire maritime voyage,
representing an increase in the material

scope of maritime carrier liability.
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