Regulation of Electronic Commerce
in Algeria
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The Applicable Law on Electronic 0
Bills of Lading
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Despite the establishment of substantive rules governing electronic commerce, these
rules have not yet formed an independent and standing legal system sufficient to govern
the legal relationships that take place through the global communication network,
which are still in their early stages and are characterized by deficiencies and gaps in
many aspects, necessitating the use of domestic legal rules, particularly conflict of laws

rules
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Therefore, considering that the electronic bill of lading is among contractual
obligations, it will be subject to the rule that subjects the contract to the law of will,
which is regulated by the Algerian legislator in Article 18/1 of the Civil Code, which
states that "contractual obligations are governed by the law chosen by the contracting
parties if it has a real connection with the contracting parties or the contract." The first
thing the Algerian legislator considered in contractual obligations, like most
legislations, was the law chosen by the contracting parties, i.e., the application of the
law of will, which raises questions about the extent of applying the law of will or the

.chosen law to electronic bills of lading
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First Requirement: The Suitability of the Law of
Will for Resolving Electronic Bills of Lading
Disputes
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The absence of a conflict of laws rule in Algerian law specifically for electronic
transactions requires us to resort to the conflict rule that governs contractual obligations
in the aforementioned Article 18 and apply it to electronic bills of lading. According to
this article, the parties have the freedom to choose the applicable law to the electronic
bill of lading explicitly or implicitly, provided that it has a connection to the document
or one of the contracting parties. In the absence of explicit or implicit choice of law, it
is applied according to Article 18/2 and 3, either the law of common domicile, common

.nationality, or the law of the place of contract conclusion
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First Branch: Choosing the Will Control for Governing
Electronic Bills of Lading Disputes
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The Algerian legislator, like most legislations regardless of their schools of thought, has
settled on subjecting international trade contracts in their substantive aspect to what is
called the law of will, according to which the contracting parties have the freedom to
choose the law that governs them. Unlike some legislations, it has restricted this
freedom by requiring that this law has a connection to the contract or the contracting
parties. If this connection is absent, it is considered evidence of evasion from the
applicable law to the contract and fraud towards it, thus the will would have exceeded
the scope of conflict in which it operates, constituting a breach of the objectives of that
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The rule of the law of will is considered an effective means in solving the problem of
conflict of laws in the field of electronic commerce contracts in general and electronic
bills of lading in particular. Therefore, contracting parties should be careful to include
in the document a clause that determines the applicable law to avoid future disputes that
may arise between them, and to spare the judiciary from searching for implicit will to
determine the applicable law or searching for indicators that link the electronic bill of
lading to a specific law, which may be difficult to reach in a virtual world that is open

.and does not rely on a specific system and is not linked to a specific territory
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Second Branch: Alternative Controls in the Absence of the
Will Control
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In the absence of explicit and implicit will of the contracting parties, the judge resorts to
searching for alternative controls that determine the applicable law to the electronic bill
of lading. These controls follow the following order: searching for common domicile or
common nationality of the contracting parties. If this is not applicable, the law of the
place of contract conclusion is applied. The latter requires its determination, and there is
no difficulty in determining it if the contracting is between present parties, unlike when
contracting is between absent parties, where the Algerian legislator adopted the theory
of knowledge of acceptance, meaning that contracting between absent parties took
place at the place and time when the offeror becomes aware of the acceptance, unless

.there is an agreement or text that provides otherwise
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This is not easy to know the place of electronic contract conclusion, as the contracting

.party may claim a name and nationality of a certain country, but the reality is otherwise
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Second Requirement: Scope of Application of
the Chosen Law on Electronic Bills of Lading
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For a contract to be formed correctly, substantive conditions must be met, represented
in consent, subject matter, and cause, as well as capacity, in addition to meeting other
formal conditions. Therefore, we wonder whether the aforementioned chosen law
applies to all aspects of the contract, or are there matters that fall outside the scope of

?application of this law
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First Branch: The Law Governing the Form of Electronic
Bills of Lading
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Article 19 of the Algerian Civil Code states that legal transactions in their formal aspect
are subject to the law of the place where they were made, and may also be subject to the
law of the common domicile of the contracting parties, their common national law, or
the law that governs their substantive provisions. Before its amendment in 2005, this
article provided for only two conflict rules: the place of contract conclusion and the law
of common domicile of the contracting parties. However, after Law 10/05, the legislator

:added other controls, so the number of conflict controls became four, as follows
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Place of transaction conclusion: This control is considered one of the most =
widespread controls in world legislations, due to its ease of application, where the
form of transaction is subject to the law of the country where the legal transaction

.was concluded regardless of the nationality of the contracting parties
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Law of common domicile of the contracting parties: This is the second control =
after place, which is consistent with the importance of domicile, especially in the
.execution of commercial contracts
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Common national law of the contracting parties: This was stipulated even before =
the 2005 amendment, and the legislator required its adoption along with the first
control in the Arabic text, unlike what is stipulated in the French text which
chooses between the two controls, which is more correct. This control means

.applying the law of common nationality of the contracting parties
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The law governing the subject matter of the contract: This control is considered the =
last and first control that existed before the separation between the subject matter

."and form of transaction by jurist "Dumoulin
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Second Branch: The Law Governing Capacity
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Article 10, paragraph one of the Algerian Civil Code subjected capacity to the law of
nationality. However, regarding financial transactions, it placed an exception where

they are subject to the law of the forum if concluded in Algeria and produced their



effects there, and one of the parties was a foreign person with limited capacity, and the

Jimitation of capacity was due to a hidden cause that is difficult to discern
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Capacity is divided into capacity of enjoyment and capacity of performance. Capacity
of enjoyment is a person's suitability to acquire rights and bear obligations, while
capacity of performance is a person's suitability to directly conduct legal transactions
such as sale, lease, will, and others. This capacity is divided into general capacity of
performance and special capacity of performance. Which of these falls within the scope

?of Article 10 of the Civil Code
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Conclusion
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In conclusion of the topic "The Extent of Applying Conflict of Laws Rules to
Electronic Bills of Lading," we list the results extracted from the study and some

:proposed recommendations as follows
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In pursuit of technological development and facilitating commercial transactions, - 1
particularly maritime ones, we have seen that international efforts have paid great
attention to electronic bills of lading, establishing organized and unified rules for them,
most notably the rules of the International Maritime Committee and the Model Law on
Electronic Commerce (UNCITRAL), and the Bolero project. We have also seen that
despite the Algerian legislator's lack of regulation of electronic bills of lading in the



maritime law texts, their recognition of electronic writing and electronic signature in
general rules indicates the possibility of the existence of electronic bills of lading in
.Algerian legislation and their recognition
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Contracting through the global internet network in general raises conflicts of laws - 2
and the problem of determining the applicable law, which necessitates the existence of a
conflict rule governing electronic transactions. Since there is no specific conflict rule
for electronic transactions in general and electronic bills of lading in particular in
Algerian legislation, it is necessary to apply general rules, i.e., apply the law governing
contractual obligations in Article 18 of the Algerian Civil Code regarding the subject
matter of electronic bills of lading, and apply the conflict rule governing the form of
transactions (Article 19) regarding the form of electronic bills of lading, and apply the
conflict rule related to capacity (Article 10) regarding the capacity of signatories to

.electronic bills of lading

¢Bubill Cal gl il paas 3G 5 il 58l & 9l i Gl S0y i YD Apallad) ASLEN e Sladl) - D
sacld (g il jall a8 aa g Y Al Layy s iSIY) CoBlalail) aSa alin) BaclE 3 ga g ol La 12
Sy e b Aala ddiay Ay iKY el Claig Aele Adeay A5 SIYT O lbedly daals Sl
Lagh (5 3l yadl aall o) i@l (e 18 Balall dpailacill el 3V aSay (2 () 38N (aada (ol Al e ) g8 (Baada
Lagd (19 alall) <l il JKG aSas ) Sl saclE Guais gy SV ol ot ¢ guin ey (3l
Crind sall Adals (3l Lad (10 5alall) Ada Y dabeiall 2l 3aeld Gaulaty g ySIY) Gandll aia JS5 (3l

(s AV (il v e

References

&=l joll aoils



ol dlasa 1y s alall dagalall (il i) g 5L Y s el gl all Galall gl () i) andily ol e
2008

By ¢ paalall S 1 dadd) el cliin e Gadall caal gl ol Qi3 deae anl ) Jds
2015

2006 &0y 3aaall daalall la 5 58I 5 il 2 gie e Gudaill canl sl o sl 5 5Y il s
2010 4,uSuy) auaall dxaladl ¢ S5 IV ) 2l cua Je () ) su

1993 A xSull Aadal) s el sall 48 jeaall Glilaal) G 58 (Jlall 2o dene LilSe

2005 Sy sasanll Aadadl 1 e galall 5 285l B s SEIY) Cpml i s 5wl 3 sane

LY 2013 aeladl s ¢ oY) drlall 5 SV 5 giadl 8 il il & 3 ciulaall e deaf daas



