Voyage Charter in Algerian Law and Practice
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The quantitative and qualitative
insufficiency of the Algerian fleet
makes ship chartering an important
sector of Algerian economic
activity. Indeed, it represents a
fundamental vector of international
commercial exchanges of our
country, our economy being closely
dependent on the importation of
finished and

products.

semi-finished

Long under state monopoly, this
activity is being "denationalized"
like other activities related to
maritime transport. The principle of
chartering  liberalization = was
established by amended article 649
of law 98-05 of June 25, 1998
bearing the maritime code (CMA),
however to date the regulatory
provisions relating thereto have not

followed.
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The charter contract obeys the
principle of autonomy of will, but
port usages play a major role in the
execution of this contract. These
usages are generally incorporated in
the charter party. We will focus on
voyage chartering which is the most
frequent but also the most
expensive form of chartering, as the
charterer does not have to worry
about solving ship management
problems since the shipowner takes
care of it, and this of course comes
at a price. The demurrage clause
constitutes its essential particularity
and is also its main source of

litigation.

Introduction: The Charter
Contract - General
Principles

First, it is necessary to distinguish
the charter contract from the
contract for the carriage of goods
by sea, which appeared subsequent
to the former. The transport
contract actually emerged with the
development of regular lines
responding to the needs of a new
breed of shippers and the increase
in international commercial

exchanges.

According to article 640 of law 98-
05 of June 25, 1998 bearing the
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Algerian maritime code, the charter
contract is understood as a
convention by which the shipowner
undertakes, for remuneration, to put

a ship at the disposal of a charterer.

The Algerian commercial code, in
the amendment introduced by
ordinance 96-27 of December 9,
1996, qualifies in its article 2 any
chartering as a commercial act by
its object. It is a commercial
contract because it is generally
concluded for the needs of

commercial activities.

Furthermore, it is distinguished by
the supplementary character of the
texts that govern it since "the
obligations, conditions and effects
of chartering are defined by the
parties in the freely negotiated
contract" (art. 641, al.1) and that "in
the absence of stipulation, the
contract is governed by the
provisions of this title" (art. 641
al.3).

Classically, three types of charter
contracts are distinguished: voyage
charter ("voyage charter"), time
charter ("time-charter") and
bareboat charter ("bare-boat
charter"). There are common
provisions to these contracts (art.
640 to 649 CMA).

To differentiate these contracts,
reference must be made to the

notion of nautical management and
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commercial management, essential
components of ship operation. The
first includes all charges related to
ship operation (these are fixed
costs:  fitting out, equipment,
salaries, ship insurance). The
second encompasses expenses that
may vary according to ship use

(port call costs, fuel).

. The Legal Regime of
Voyage Charter

A- Legal Nature of the
Voyage Charter Contract

The provisions of the CMA relating
to voyage charter are largely
inspired by French legislation. In
this  contract, the shipowner
undertakes to put wholly or partly
an armed and equipped ship at the
disposal of the charterer with a
view to accomplishing one or more
voyages, and the charterer to pay
the freight (art. 650).

The components of the contract for
the hiring of things are found in the
charter contract. Nautical and
commercial management is ensured
by the shipowner who issues bills
of lading in favor of the charterer's
client, which puts him in the
position of carrier in relation to this

client.
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This form of chartering is mainly
used for the transport of bulk goods
according to the  so-called
"tramping" formula (wandering)
which responds to a specific need
for the movement of goods on a
route not served by a regular

shipping line.

B- Obligations of Parties to
the Voyage Charter Contract

Nautical and commercial
management of the ship held by the
shipowner, the latter curiously
incurs a presumption of liability
with regard to the cargo. The
shipowner can be freed from this
liability if he proves that he has
satisfied his obligations, that the
damage does not result from a
breach of his obligations or that it is
due to the nautical fault of the

captain or his agents.

As for other obligations, the
shipowner must present the ship in
good seaworthiness, this being
guaranteed throughout the voyage:
the ship must be available at the
agreed times and place, just as the
shipowner is required to make all
diligence to execute the voyage(s)

provided for by the charter party.

The voyage charterer for his part
must pay the freight whose amount
and payment terms are established
in agreement with the shipowner; it

is calculated according to the
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quantity of goods to be transported.
In the absence of such agreement, it
is calculated on the average freight
rates at the place and date of the
ship's arrival at the loading port.
The total freight is due even if the
quantity of cargo loaded is less than
that stated in the charter party or if
the charterer does not present the

cargo for loading (dead freight).

The main obligation of the charterer
common to voyage charter parties
is the obligation to load and unload
the goods (FIO clause: free in and
out) at his expense and risk. The
interpretation of loading and
unloading clauses is the subject of
heavy litigation in voyage charter

parties before arbitral tribunals.

Il. Particularity of Voyage
Charter: Importance of
Loading and Unloading
Deadlines

The importance of the deadlines
granted for loading and unloading
determines the parties' interest in
fixing their starting point, their
calculation method as well as the
conditions applicable if these
deadlines are exceeded. These
deadlines are called lay days or
"laytime". They are determined by

the "notice of readiness".
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A- The "Notice of
Readiness": Starting Point
of Laytime

Logically, the starting point of
laytime can only be determined
when loading and unloading have
become  administratively  and
materially possible. They generally
begin to run 24 hours after a written
notice 1s validly given by the
shipowner to the charterer or any
person designated for this purpose
(ship's agent for example). This
notice indicates that the ship has
arrived at the loading place and that
it is ready to load, the conditions of
validity of this notice being fixed in
the charter party and failing that by
the usage of the port (art. 659
CMA).

The arrival of the ship and
consequently the validity of the
notice it gives is controversial; is it
considered as having arrived if it is
in the roadstead or at the wharf or
in the commercial port zone? It is
the content of the charter party that
will decide because depending on
whether the charter party indicates
that it is at a named berth (berth
charter) or at a named port (port
charter), the validity of the notice

will be accepted or not.

The CMA, wishing to end the
question of when laytime begins,
states in its article 661 that "in case

of doubt, the lay time is calculated
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in working days and hours from the
day after the day when the notice
was validly given". This time
granted before the start of laytime
is the free time, intended to give the

charterer time to operate the ship.

B- Suspension of Laytime:
Particular Computation
Techniques

Laytime being included in free days
(therefore being free), there is
interest for the charterer to extend
them as much as possible. Certain
events can suspend their
computation. Thus the Shex clause
(Sundays, holidays  excluded)
means that Sundays and holidays
are excluded from lay days; the
Shinc clause (Sundays, holidays
included) means that Sundays and

holidays are included in them.

Other events provided for in the
charter party (weather permitting
clause, strike clause, etc.) can also
suspend these deadlines; the CMA
also admits this suspension of
laytime when loading or unloading
operations are prevented for
reasons attributable to the ship, due
to force majeure, to an order from
port authorities, to atmospheric
conditions threatening the goods or

work safety (art. 662).

Finally, the reversibility clause of
laytime can be agreed between the
parties; it indicates that the loading

and unloading durations are
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counted globally - the charterer not
having used up the time allocated
for loading, he can wuse the
remainder of the time for

unloading.

C- Expiration of Lay Time,
the Ship is on Demurrage

The term demurrage means the
additional time during which the
ship 1s 1mmobilized but it also
expresses the amount due to the
shipowner for this immobilization.
If the lay time has expired before
loading has been completed, the
CMA as well as most voyage
charter parties puts on the
shipowner's head the obligation to
leave the ship at the loading place
for an agreed period and failing that
equal to the lay days (art. 663
CMA). Demurrage runs by right
upon expiration of the laytime

period.

The amount of demurrage,
moreover very high, is minutely
detailed in the charter party. Every
minute is taken into account, night
or holidays cannot suspend this
period. As for the legal nature of
demurrage, the question has been
largely debated. The CMA joins
French doctrine and jurisprudence
and considers them as a freight

supplement (and not damages).

D- Counter-Demurrage and
Dispatch Money
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When an additional delay is
provided outside of demurrage -
and this is counter-demurrage - the
remuneration due to the shipowner
is increased by 50% of the
demurrage rate according to article
666 of the CMA except by

agreement of the parties.

Dispatch money constitutes a
premium granted by the shipowner
to the charterer if the loading of the
ship has been carried out by the
charterer before the expiration of
the lay days provided by the charter
party (art. 667 CMA). This favor
granted by the shipowner is
justified by the time saving he will
benefit from to dispose of and

operate his ship.

Conclusion

To date, the debate on laytime and
demurrage remains open because it
is still the subject of litigation in
voyage charter parties, but it is the
arbitral bodies that decide on the
interpretation of the content of the
corresponding  clauses.  These
bodies tend towards a classical and
rigorous interpretation of these
clauses, penalizing the interests of

shipper/charterer countries.

Currently in Algeria this problem
has less scope than in the 1980s;
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however it has been replaced by
another, more insidious one, that of
containers in distress not returned
to the shipowner in Algerian ports,
leading to the same result namely
the bleeding of hard currencies for
the benefit of foreign shipowners
who own containers. The figures
indicate that there would be 20,000
of them at the port of Algiers and
whose shipowner owners do not
cease to demand restitution while
accounting for what could be
considered as delay penalties. We
speak of laytime and demurrage of
containers while legally these terms
are only proper to ships chartered
within the framework of voyage

charter.

There is, to our knowledge, only
partial regulation of the issue and
this legal vacuum is the source of
heavy financial litigation with

foreign shipowners.
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English Term ol pthaal) Abbreviation
Charter Party BESHES C/P

Charterer BEGIA

Shipowner ) el

Voyage Charter sl et v/C

Time Charter el ety T/C




English Term ol pthaall Abbreviation
Bareboat Charter ol Jel) e BBC
Freight o) 3 el -

Bill of Lading il daad 5y B/L
Laytime il s Jaeaill -
Demurrage ALY o gl -
Dispatch Money ic yull Jle R
Notice of Readiness Aaxia) e NOR
Free in and Out goasdah s FIO
Seaworthiness Akl s Slal) -

Port Usages A8 yall claladl -

Dead Freight Al s a2l _

Force Majeure 5 alall 3 gall R
Cesser Clause sl A _
Maritime Arbitration ol asadl) -
Container Demurrage Sl lall alia g, -

Berth Charter Cana il el R

Port Charter sliall laiinl _

Lay Days s A _

Free Time (ol e g -
WIBON Clause DRSO B DA PR WIBON
Sundays/Holidays Excluded Bliine Jlaall 5 alaY) SHEX
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