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The Theory of Emergency Conditions and Their Impact on the
Implementation of the Contractual Obligation
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The theory of emergency conditions (also known as hardship or unforeseen
circumstances) requires that if, after the conclusion of a contract and prior to its
complete execution, unexpected events occur that result in a grave disruption of the
balance between the parties' obligations—such that one party’s obligation becomes
burdensome and threatens them with severe loss—the judge may modify the terms of the
contract. This serves as an exception to the general rules which establish that the contract

s the law of the contracting parties

Keywords: Emergency circumstances; Power of judge; Modification of contract

:Introduction



Under a valid contract, the contracting party is committed to implementing the obligations that this
contract imposes upon them. The legislator has described the contract as "the law of the
contracting parties," which necessitates respecting and implementing it; thus, it may not be

.modified except by agreement of both parties

However, if the execution of the contract extends over a long period, as is the case in supply
contracts and long-term contracts, the parties are exposed to risks that increase as the duration of
the contract increases. The obligations and rights of each contracting party are determined in the
contract with reference to specific economic circumstances and data that were the subject of their
expectations. Thus, the contractual relationship was organized, at its inception, in a manner that
achieves economic balance in the contract. The principle of the binding force of the contract
requires that the contract be implemented accurately according to what it contains, and it may not
be modified except by agreement of the parties. But if exceptional, unexpected circumstances
occur that cause the collapse of the economic balance of the contract, burdening the debtor in their
obligation, compelling them to perform the obligation exactly as stated in the contract would

.conflict with justice in general and contractual justice in particular

The parties contracted in light of specific circumstances and within the limits of expected
variables. Fulfilling obligations without modification despite the unexpected change in economic
circumstances—specifically such as currency devaluation or price increases—conflicts with the
intention of the contracting parties, who, had they anticipated those changes, would not have
concluded the contract. In view of the aforementioned considerations, the legislator was keen to

.regulate what is called the Theory of Emergency Conditions in Civil Law

The requirement of the theory of emergency conditions is that if, after the conclusion of the
contract and before its completion, unforeseen events occur resulting in a gross imbalance between
the obligations of the parties—such that the obligation of one becomes burdensome, threatening
them with grave loss—then the judge may intervene in the contract. This intervention is not to
exempt the debtor from their obligation, but to modify the parties' obligations in a way that reduces
the burdensome obligation to a reasonable limit. An example of this is a supply contract in which
the price of the commodity was determined based on economic conditions existing at the time of
the contract's conclusion. Then, an unexpected event occurs, such as a war, resulting in a
significant rise in prices such that the debtor's execution of the supply contract at the agreed price

.threatens them with a severe loss exceeding the customary limit of commercial losses

The problematic issue raised by the research topic is: How can the principle of the binding force of

?the contract be reconciled with the judge's authority to modify it



To answer this problem, we adopted the analytical method by analyzing the texts that dealt with

.the subject with the help of jurisprudential opinions

To reach the study's goal of defining the judge's authority in applying the theory of emergency
conditions and setting basic controls for that by answering the previous problem, we decided to
divide the research topic into two sections: In the first section, we discussed the nature of the
theory of emergency conditions, and we dedicated the second to detailing the provisions of this

.theory
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Section One: The Nature of the Theory of Emergency Conditions

In the following, we will address the definition of the theory of emergency conditions, then

.state its importance, and finally compare it with some similar legal systems

Requirement One: Definition of the Theory of Emergency Conditions

Below we will determine what is meant by the theory of emergency conditions and its

.characteristics

First: What is meant by the Theory of Emergency Conditions

There are those who tried to define the emergency condition as: "A general unfamiliar or
abnormal state, or a general material fact as well, which was not in the contracting parties'
consideration at the time of contracting, and which they could not have arranged for after
contracting, resulting in the contractual obligation becoming burdensome for the debtor such

.that it threatens them with a severe loss, even if it did not become impossible" (1)
From this definition, the following is concluded:

If the contractual obligation becomes impossible, it falls under another theory, the theory of u
Force Majeure, the penalty for which is the termination of the contract and the expiration of the
obligation. As for the emergency condition, its remedy is reducing the obligation to a reasonable
Jimit

If the abnormal accident or material fact would only cause the debtor a loss not exceeding =
the customary limit in the nature and content of the contract, they would have no effect on
the debtor's obligation to perform completely. Thus, it can be said that the emergency

condition is a middle ground between Force Majeure and customary loss.The origin of the



theory of emergency conditions goes back to Canon Law, where canon jurists forbade
lesion (ghabn) in contracts, whether realized at the time of conclusion or arising during
execution, as it is in both cases a type of forbidden usury. However, the prevalence of the
principle of autonomy of will led to the disappearance of the theory of emergency
conditions because it permits, contrary to this principle, the judge to modify the contract
upon the request of one of the contracting parties without the consent of the other, which
constitutes a waste of the binding force of the contract. Therefore, we find the French civil
judiciary refusing to adopt this theory despite attempts by jurisprudence to find support for
it in the general principles of civil law. Nevertheless, the French legislator was forced to
intervene in multiple cases to adopt this theory through special texts. Conversely, the
theory of emergency conditions flourished in the field of Administrative Law and was
adopted by the French Council of State since the First World War, taking into account the

.necessity of ensuring the functioning of public utilities
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Second: Characteristics of the Theory of Emergency

Conditions

:The characteristics of this theory are as follows

The theory of emergency conditions is an exception to the .1

principle of the binding force of the contract

The principle of the binding force of the contract requires that it not be modified except by
agreement of the contracting parties; the will that created it is the one that possesses the power to
modify it (). The binding force of the contract is not limited in effect to the contracting parties, but
extends to the judge as well, who may not annul the contract or modify it, whatever the reason.
The judge, in principle, may not modify the clear and specific terms of the contract agreed upon by

.the parties, even if under the pretext that these conditions contradict justice )

However, there are some contracts that are not executed immediately but rather after a period from
their conclusion. During the period separating the conclusion of the contract and its execution, the
circumstances under which the contract was concluded may change in a way that threatens one of

the parties with a great loss if they perform their obligations as agreed )



In this case, there is no doubt that justice dictates modifying the contract in a way that alleviates
the loss of the party threatened with loss if they perform their obligations. But the binding force of
the contract seems to prevent this. To reconcile these two considerations, the Algerian legislator
stipulated in Article 107 of the Civil Code the judge's authority to modify the contract if general

.exceptional circumstances arise resulting in an imbalance between the obligations of its parties

It is clear from this text that the Algerian legislator adopted the theory of emergency conditions as
an exception to the principle of the binding force of the contract, to protect the debtor for whom
the execution of the obligation has become a cause of damage and severe loss due to an emergency

.circumstance that was not taken into account when concluding the contract

The application of the theory of emergency conditions is a .2

matter of Public Order

The theory of emergency conditions is a legislative tool in the hands of the judge to prevent abuse
of contractual dominance. The creditor who demands their debtor to perform an obligation that has
become burdensome and threatens severe loss due to emergency and unexpected circumstances is
abusing the dominant position created by these circumstances vis-a-vis the contracting party. There
is no doubt that the judge's intervention to modify the contract in these cases is what prevents the

.creditor's abuse of their dominance arising from the new circumstances

Therefore, the Algerian legislator stipulated in Article 107 of the Civil Code that if the conditions
for applying the theory of emergency conditions are met, the judge may reduce the burdensome

.obligation to a reasonable limit, and any agreement to the contrary is not permissible

Accordingly, the implementation of the theory of emergency conditions, when its conditions are
met, relates to public order, meaning that it is not permissible to agree in the contract to exclude its
application. This is a matter related to contractual and economic stability aimed at protecting the
debtor by lifting the burden from their shoulders. What is void is the agreement in advance to
exclude the application of the theory; however, after the occurrence of emergency cases where the

.suspicion of pressure on the debtor disappears, the debtor may waive adhering to it

But does its relation to public order mean that the judge can apply it on their own motion without
the debtor's request? Here appears the importance of the legislator's use of the word "may" for the
judge. "May" is not intended to mean that the judge has discretionary power to apply the theory or
not despite the availability of its conditions, but rather means that the judge does not apply it

.unless the debtor adheres to it; the judge may not apply it on their own motion
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Requirement Two: The Importance of the Theory of Emergency Conditions

:‘The importance of the theory of emergency conditions lies in the following

First: The theory of emergency conditions is a tool for the stability of transactions

The legislator stipulated in Article 107/3 stating: "If general exceptional events occur that
could not have been foreseen, and their occurrence results in the execution of the contractual
obligation, although not impossible, becoming burdensome for the debtor threatening them
with severe loss, the judge may, according to the circumstances and after taking into account
the interests of both parties, reduce the burdensome obligation to a reasonable limit. Any

".agreement to the contrary is void

This text gave the judge the authority to modify the contract in the event of emergency
circumstances to restore economic balance to the contract by avoiding the ruin of the debtor's
financial liability. It is no secret that the continuation of the contract is better than its demise.
Emergency circumstances may lead to the debtor's inability to perform, leading to the
termination of the contract. Modifying the contract preserves it, achieving the desired goal of
the contract for both parties. Furthermore, modifying the contract is not a factor of
instability, but on the contrary, leads to the continuation of the contractual relationship, as it

.aims to avoid instability arising from emergency circumstances (7)

The idea of adapting the contract to changes occurring in the economic circumstances under
which the contract was concluded plays a major role in restoring justice or economic balance

to the contract if this balance is disturbed. Adaptation redistributes the loss incurred by the



debtor as a result of changing economic conditions between the two parties to the contractual
relationship, by charging the creditor part of this loss so that the debtor is not left a victim of
bad circumstances in which they had no hand. There is no doubt that this matter leads to the

.stability of transactions between individuals (8)

Second: The theory of emergency conditions is a tool for achieving contractual balance

The theory of emergency conditions represents an important axis of legal protection for one
of the contracting parties against the consequences resulting from the disruption of the
economic balance of the contract between the time of its conclusion and the time of its
execution, as a result of circumstances that arose, were general and exceptional, and made the
execution of the obligation burdensome. Here the law resorts to a type of economic and
contractual justice, giving the judge the authority to modify the contract with the aim of

.protecting the economically harmed party (9)

However, it is noted that the logic of this theory, and consequently the philosophy of civil law
regarding it, is to protect the party affected by the results of the emergency circumstance
from the perspective of the deal for which the contract was concluded only. Meaning that in
its application, the general financial position of the person harmed by the emergency
circumstance is not considered; they benefit from the theory even if they are the stronger
party financially and economically, whether producer, consumer, distributor, or seller. The
consideration is only that that contracting party is in a specific contractual relationship and
the contractual balance was disturbed against their interests regarding this specific deal under

.examination, usually a supplier of a commodity over a long period (10)

Consequently, the basis upon which the theory of emergency conditions rests is achieving
justice between contracting parties by restoring balance to the contract where the evolution
of circumstances led to a disturbance of the balance between reciprocal obligations. The
contract at the time of its inception was concluded on balanced interests between its parties;
each aims to achieve a specific interest linked by agreement to achieve it. However, the

change in circumstances led to the disturbance of the balance of those interests and the lack



of equivalence between them, so the parties to the contractual bond became a winner and a
loser. At a time when one will suffer a severe loss, the other achieves obscene wealth.

Therefore, the legislator was keen that the modification be made by balancing the interests of

.the two parties (11)

angilall olouidl o W juis as Uadl g lall asdos aijylie tedldl cllosll
ags sl
0T Bl oy Il D lan 4l 6 ) 45N VJaJ\ua;u;:ug.c

o nlall g8llg as,Uall 99 lall :V,l

Cr ) 3 gme s O ) o W Oy 0% s ) Bl () O T e 8 0180 3,30 % s e
b bsle) oS el GUYI B 0] 1

0558 8 W Oy il el e 3 ey @l sl ¢ o Vly Ll sy Loghy 5 i il O] L1

[ o P P ) SN NP - YN - [ R ST

(s A Ol s Uis o e T pAY1 s b

3 65K 0158 5,31 1 el ol G bz JUE OF 565 o ) e 8 s by 2 0 2

.\.@;j L«@éjﬁy sl o el

¥ Y1 G bla] Ses S¥es VI Ll L

Gar Jot o als o 0K 0T W oy 1 3t e L ny ol sl G 0N
o3k 521 5,31 8 L5 ks (3 T Shas 21 Vs e ) oy 01 055 ool G, Y1 &L oIV
illar Wl Mt 2IAVI A o J (635 01 5 o) Sl 0ls 0 0K, 0

A1 o 0L el o AV se () iz O W 0y M 3 e b e o sl
an pll) e 3ol 3 Qs el oAV eLiasl ) o0% 5,8W0 5,30 5k OF e G edsinll oW
(12) L

MV ay ki a5, Uall 99 lall aykas tLils

bbb o B e B

A 1l e oolaBV T sl 03181 01 1) ol 3wt Loge 67 01 & Ok el 3 1



sbasVl 031 asle] JaS o) o) L) daall Loy 2 oot tabe Bl OVZE 0 ) e 60T 2
(13)3, 0500 Sl Y o

b b JF L O ) Ll L
Yy il s 2 a5 1 dale 33l 4ty B LI L el )l e o L m JMazaVI 1

S G asl) o Ly YN Blel) Can Il 3 Jondl 225 3 o8S Bly) Badly IS L2
(1) sl 351, e 2o,

olesYl aslaig ai,Uall (o9 lall as ko Ll

b L O el 3

Ay U] o Lol Wl il Ly 2 s G ) Lo 3 oz 2l ol g
1105107 ¢alll 3 3l o @514 ¢ 201 e (i Lo sy alal) pladl o Loslas) S o OMF 2
(G il e

i b Ok B & sy
AL W) o Y 28y 3 T OF o W) oy a1 L el o] alad oLy O3V OF 1

S5 (ool L o Lo why e et 30 331] o O3 YN i L] 3 bl a 5sly) ol 22
DU 5 53l,] b ey il o W 0le Y 3Ll oy ) 3 cpoblactl 331,) LT caze i

Requirement Three: Comparison of the Theory of Emergency Conditions with Other

Similar Legal Systems

:Some legal systems that may resemble the theory of emergency conditions can be mentioned

First: Emergency Conditions and Force Majeure
The theory of Force Majeure is considered one of the closest legal systems to the theory of
emergency conditions, so much so that it seems difficult to distinguish between the two theories.

:‘The points of agreement between the two theories can be summarized as follows



The two theories are linked by unity of origin and source. The accident that causes the creation of
the state of emergency conditions may be the same one that causes the emergence of the state of
Force Majeure. War, an earthquake, or a strike may sometimes result in the impossibility of
.implementing the obligation or make it merely burdensome at other times

The conditions for applying both theories are almost identical. It is required in the emergency
condition or Force Majeure that they be, in both theories, accidents that could not be foreseen or
.prevented

:As for the points of difference, they can be summarized in the following two matters

First: For the accident that gives rise to the application of the theory of emergency conditions, it
suffices that it makes the execution of the obligation extremely burdensome for the debtor without
reaching the point of making this obligation impossible. In the application of the theory of Force
Majeure, the accident that occurred must lead to making the execution of the obligation absolutely
.Ampossible

Second: The application of the theory of emergency conditions results in the judge alleviating the
burden of obligation from the debtor by reducing it to a fair and reasonable limit. Whereas the
application of Force Majeure leads to the expiration of the obligation completely, and consequently
.to the complete acquittal of the debtor (12)

Second: Theory of Emergency Conditions and Theory of Exploitation (Lesion)

:Both theories agree on the following

Both theories are based in their origin on the loss of material or economic balance between
.reciprocal performances

Both theories empower the judge to modify contract terms to the extent that ensures the
.restoration of economic balance between contractual performances (13)

:As for the points of difference, they are

Exploitation is considered a defect of consent, while the emergency condition is a material or legal
fact determined outside the contract and is not linked in any way to the consent of the contracting
Jparty

Exploitation is a voluntary fact lying in the exploiter's desire to exploit the weakness of the other
contracting party, while the fact in the emergency condition is outside the will of the contracting
.parties (14)

Third: Theory of Emergency Conditions and Theory of Adhesion (Contracts of Adhesion)



‘The two theories agree on the following

.The judge can intervene in both to modify the contract terms to remove unfairness and injustice
They are similar in terms of being considered matters of public order, and this is what the Algerian
Jegislator explicitly stated in Articles 107 and 110 of the Civil Code

:‘The two theories differ in the following

Adhesion accompanies the moment of creating the contract, while emergency conditions must arise
.at a time subsequent to this specific moment

The will of one of the contracting parties in concluding an adhesion contract is not a free will due
to the economic pressure placed upon it which cannot be resisted. As for the will of the contracting
parties in emergency conditions, it has nothing to do with these circumstances; it is a completely

free will (15)
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