Declaration of Non-Intervention by the
Competition Council in Algerian Law

The amended and supplemented system closely resembles the concept of
consultation in many aspects, which drives us to the necessity of distinguishing
between the declaration of non-intervention and similar terminology, in addition to
attempting to determine which target group has the right to submit requests to benefit

from this procedure, excluding others (Second Requirement).
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First Requirement: The Meaning of Declaration of Non-
Intervention

Before attempting to provide a definition for the declaration of non-intervention
procedure (Second Branch), it would be appropriate to briefly review the history of this
system and where it first appeared before the Algerian legislator adopted it through
Article 8 of Order 03-03 amended and supplemented, as well as Executive Decree 05-

175 which came to implement this article (First Branch).
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First Branch: Historical Overview of the Declaration of Non-
Intervention System

This mechanism, which is new to Algerian legislation but old among Europeans, was
first issued through Regulation 62-17 dated February 6, 1962, which entered into force
on March 13, 1963, and which stipulated in Article 2 applications for declarations of

non-intervention.
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This system aims to clarify the motives and reasons that prove that the practice
reported to the European Competition Commission escapes the application of Article 85
paragraph one as well as Article 86 relating respectively to agreements and situations of

economic dominance.
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Moreover, the Treaty of Rome of 1957 did not provide any exception regarding the
penalty for abuse resulting from a dominant position, unlike agreements, while the
European Competition Commission can issue a certificate of non-intervention at the
request of the beneficiary enterprise or enterprises when it concludes that the practice in

question does not constitute a breach of the treaty.
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Until May 1, 2004, which is the date of entry into force of Regulation 2003-01 of the
European Council dated December 16, 2002, relating to the implementation of
competition rules provided for in Articles 81 and 82 of the European Council agreement
relating respectively to prohibited agreements and abuse resulting from economic
dominance, the mentioned regulation no longer provides for this type of preventive
notifications, meaning it no longer allows enterprises to submit preventive notifications
while at the same time the new regulation empowered the European Competition
Commission to notify itself automatically in order to make a decision that includes non-
application of Articles 81 and 82 when the interest of the Union requires it, i.e.,
prohibited agreements and abuse resulting from dominance when it leads to economic,

technical or social benefits.

ot 16 G 23l1 3030 VI okl 01-2003 plsd] Sy s 256 85 2004 i (sl 01 2 ]
ol L3Lil e 82 4 81 Lolll G Lol o il ALl el Lt lesl] 2002 2 0

ey d 2ot sl Y] Lkl Teming 5 o Ul Cinlly 5] SBLEYL Ll o] a5 Y
bxt] oty Ol il ot d 6 BB QB o 5] s o ez ST ]
ol o Ll s o T 8uledl Gy 1 2 ot plUs) 5 Sy ) EJ1 s G Sy
5 sbis] SBLEY) of s SEY) aniie Ml U 82 5 81 53] o okt poke a3 S
(ol éfd.:/,oasﬁ[«:?-/j, iz c%.:La.:ﬁ/CéL:ﬂ Al 2% bocte Lad] Zazy o él;// ]y

v AT Ol G aslid] g fs



As for Algerian legislation, this new declaration was introduced under Order 03-03
amended and supplemented, as it did not exist under the repealed Order 95-06, which
included a preventive procedure represented in the declaration of non-intervention
through which one or more enterprises whose actions might not comply with
competition rules can request the Competition Council to verify that the practice they
wish to implement complies with the provisions of competition law and thus benefit
from the declaration of non-intervention, provided it does not go beyond the scope of

agreements and dominance situations.
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Second Branch: Definition of Declaration of Non-Intervention

Contrary to custom, the Algerian legislator attempted through Executive Decree 05-
175 dated May 12, 2005, relating to the declaration of non-intervention regarding
agreements and dominance situations in force, to provide a definition for the
declaration of non-intervention as a preventive system for freedom of competition
(Third). Some jurisprudence also attempted to expand on the idea in order to clarify the
picture and define the concept intended by the legislator through the mentioned
executive decree (Second), and before that we explain the meaning of declaration in

language (First).
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First - Linguistic Definition of Declaration

The meaning of declaration (singular) in language, plural declarations, refers to a
responsible person's statement of an administrative or political matter, i.e., he revealed
and clarified it. For example: The president made scathing declarations at the
conference (the text of the declaration was not announced, official declaration or it is a

political declaration).
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Second - Jurisprudential Definition of Declaration of Non-Intervention

Some defined it as a document issued by the Competition Council upon request of an
enterprise or several enterprises, or what is known as a negative certificate, when the
Competition Council observes through it that there is no reason for its intervention
regarding the practices stipulated in Articles 6 and 7 of Order 03-03 amended and

supplemented.
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Others defined it as a preventive and pedagogical procedure, whereby enterprises
that have practiced behaviors that could harm competition and are thus behaviors not
compatible with competition rules can request the Competition Council to verify the
consistency and compatibility of their practice or agreements regardless of their form

and purpose.
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In case the Competition Council refuses the declaration of non-intervention, it works
to guide the behavior of enterprises that submitted the request towards the policy it
wishes to implement, within the framework of the provisions stipulated in competition

law.
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Third - Legal Definition of Declaration of Non-Intervention

Article 2 of Executive Decree 05-175 defined the system of declaration of non-

intervention regarding agreements and dominance situations in the market as: "...a
declaration issued by the Competition Council upon request of the concerned

enterprises whereby the Council observes that there is no reason for its intervention



regarding the practices stipulated in Articles 6 and 7 of Order 03-03 dated 19 Jumada
Al-Awwal 1424 corresponding to July 19, 2003 mentioned above."
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In this context, Regulation 17 of the European Community law issued by the
European Council of Ministers dated February 6, 1962 (repealed) stated: "Declaration
of non-intervention when the European Competition Commission observes, upon
request of the enterprises or group of concerned enterprises, that there is no reason for
its intervention through the elements it is aware of regarding an agreement, decision or

practice under the provisions of Articles 85 paragraph one as well as Article 86 of the

Agreement."
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Second Requirement: Distinguishing the Declaration of Non-
Intervention from Some Similar Concepts and Determining
Persons Legally Authorized to Submit the Request

Given that some confuse the declaration of non-intervention with other ideas
mentioned by the Algerian legislator within Order 03-03 amended and supplemented,
although they may resemble it, in reality the differences between them are many and
each has a specific purpose intended by the legislator, even if there are points of contact
between them (First Branch), without neglecting the persons that the law granted the

right to request the declaration of non-intervention exclusively (Second Branch).
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First Branch: Distinguishing the Declaration of Non-Intervention from
Some Similar Concepts

The concept of declaration of non-intervention closely resembles the exceptions
mentioned in Article 9 of Order 03-03 amended and supplemented (First). The
declaration under study also resembles the idea of consultation, especially the optional

one according to the concept of Article 35 of the same order (Second).
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First - Distinguishing the Declaration of Non-Intervention from Exceptions in
Article 9 of Order 03-03 Amended and Supplemented

If the goal of competition law is to protect and promote competition regardless of the
nature of the market by prohibiting all forms of restrictive practices regardless of their
description, this principle comes second compared to another principle which is
protecting the national economy as a whole and working to develop it to achieve social

and political goals.
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Article 9 of Order 03-03 amended and supplemented states: "The agreements and
practices resulting from the application of a legislative text or regulatory text taken in
application thereof are not subject to the provisions of Articles 6 and 7 above.
Agreements and practices are authorized when their authors can prove that they lead to
economic or technical development or contribute to improving employment or are
likely to allow small and medium enterprises to strengthen their competitive position in
the market. Only agreements and practices that have been authorized by the

Competition Council benefit from this provision."
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Second - Distinguishing the Declaration of Non-Intervention from the
Consultation System

Consultation means requesting legal opinion regarding a specific matter that is not
necessarily the subject of a dispute, whereby the consultation seeker aims to clarify the
law's position on the presented matter, relying on the legal and practical expertise of the
consultant who works to explain the legal solution and proper conduct that should be
followed to achieve the desired goal. In this sense, consultation came as one of the most
important powers of the Competition Council through Article 35 of Order 03-03

amended and supplemented.
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The declaration of non-intervention and consultation share the same goal, as each
aims to try to avoid harming freedom of competition by avoiding committing practices
that restrict competition. Perhaps this is the reason that made most modern competition
legislations abandon the declaration of non-intervention system, as consulting the
Competition Council is sufficient without the need to request a certificate of non-
intervention declaration, saving procedures and reducing the burden of cases on the

Competition Council.
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Second Branch: Persons Authorized to Request the Declaration of
Non-Intervention

Article 3 of Executive Decree 05-175 dated May 12, 2005, which determines the
modalities for obtaining the declaration of non-intervention regarding agreements and
dominance situations, specified the persons who have the right, to the exclusion of
others, to submit the request. It stated: "The request for obtaining the declaration of
non-intervention is submitted by the concerned enterprise or enterprises. It may also be

submitted by representatives of these enterprises who must present a written power of



attorney indicating the representative capacity conferred upon them. Foreign enterprises

concerned or their authorized representatives must indicate an address in Algeria."
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Through the text of this article, we understand that the concerned persons revolve

mainly around the broad concept of the enterprise entity according to the concept of
competition law, which was defined by Article 3, first paragraph of Order 03-03

amended and supplemented as: "For the purposes of this Order: a- Enterprise: any

natural or legal person, whatever its nature, who permanently exercises production,

distribution, service or import activities...."
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Article 2 of the same Order adds the scope of application of competition law in terms
of the practiced activity regardless of the persons who practice it. In other words,
anyone who practices these activities falls within the general concept of enterprise by
stating: "Notwithstanding all other contrary provisions, the provisions of this Order
apply to the following: production activities including agricultural and livestock
activities, distribution activities including those carried out by importers of goods for
resale as is, agents and livestock sales intermediaries and wholesale meat sellers,
service activities, traditional industry and sea fishing, and those carried out by public
legal persons, associations and professional organizations whatever their legal status,
form and purpose - public procurement, from the publication of the tender
announcement until the final award of the contract. However, the application of these
provisions must not hinder the performance of public service duties or the exercise of

public authority powers."
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Second Chapter: Modalities for Submitting a Request to
Obtain the Declaration of Non-Intervention

The concerned enterprises seek to obtain a preventive document called the negative
certificate or the declaration of non-intervention as termed by Algerian competition
legislation, whereby the Competition Council observes, after in-depth studies and
investigations of the file data as well as the concerned market, that there is no need for
its intervention, provided that the concerned enterprises comply with the conditions and
declarations they included in the request file while respecting the declaration period and

its limits.
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The request for declaration of non-intervention requires the availability of formal
conditions (First Requirement) and substantive conditions (Second Requirement) in
order to accept the study and examination of the request before making a decision to

grant authorization or reject the request.
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First Requirement: Formal Conditions for the Validity of the
Declaration of Non-Intervention Request

The organization of formal conditions for requesting the declaration of non-
intervention is subject to Executive Decree 05-175 dated May 12, 2005, which
determines the modalities for requesting the declaration of non-intervention regarding
agreements and dominance situations. The law requires the formation of a file
containing mandatory documents in specified ways (First Branch), before depositing it

with the Competition Council (Second Branch) for study and investigation.
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First Branch: Modalities for Submitting the Request to Obtain the
Declaration of Non-Intervention

According to the text of Article 4 of the aforementioned Executive Decree 05-175,
the file for requesting the certificate of declaration of non-intervention must consist of

the following documents, under penalty of rejection:
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- A dated and signed request by the concerned enterprises or their legally authorized
representatives according to the form attached to Decree 05-175 dated May 12, 2005,
determining the modalities for obtaining the declaration of non-intervention regarding
agreements and economic dominance situations;

- An information form attached to the request entitled: "Information form for obtaining
the declaration of non-intervention" according to the form attached to the same
mentioned executive decree;

- Proof of powers conferred on the person or authorized persons who submit the request
to obtain the declaration of non-intervention;

- A certified true copy of the articles of association of the enterprise or enterprises that
are parties to the request for the declaration of non-intervention;

- Copies of the last three (3) financial statements certified and authenticated by the
auditor or a single copy of the last year's statement if the establishment of the enterprise

or enterprises concerned by the request does not exceed three (3) years.
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If the request is joint among several enterprises, only one file may be submitted.
Article 6 of the same decree adds that the rapporteur or rapporteurs, as the case may be,
appointed by the President of the Competition Council responsible for studying and
investigating the file of the request for declaration of non-intervention, may request in
writing from the concerned enterprise or enterprises or their authorized legal
representatives to provide them with all additional information or documents that they

deem necessary to carry out their duties.
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The rapporteur in charge of the investigation may examine any document they deem
necessary for the investigation of the case assigned to them without being prevented by
the pretext of professional secrecy. In this case, the concerned enterprises or their
authorized representatives may request that some of the information or documents
provided be protected by business confidentiality. These documents and papers are then
separated from the request file or case as appropriate and must bear the phrase

"business confidential" above each page.
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They may request to receive any document wherever it is found and whatever its
nature, and seize documents that help them perform their duties. These seized
documents are added to the report or returned at the end of the investigations. They may
also request all necessary information for their investigation from any enterprise or any
other person and determine the deadlines within which this information must be
delivered to them, under penalty of the sanctions stipulated by Article 59 of Order 03-
03 amended and supplemented. These requested documents must be in five (5) original

copies or certified as true to the originals if they are photocopies.
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Referring to what is stated in the first appendix of Executive Decree 05-175, the
applicant must accurately state the following information: statement of the full name or
company address, legal form and full address of the enterprise; if the request is
submitted by a representative of the enterprise, the representative's name, surname,
address and capacity must be stated with the request accompanied by a power of
attorney document; statement of their address in Algeria; identification of other
participants in the request; statement of the full name or company address, legal form
and full address of each participant; statement of whether they agree on all or part of the

subject of the request.
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Second Branch: Filing the Declaration of Non-Intervention Request

According to Article 5 of Executive Decree 05-175 dated May 12, 2005, the
declaration of non-intervention request file is deposited with the "Directorate of
Procedures and Follow-up of Files and Disputes" and not with the General Secretariat
of the Competition Council, at least in current practice, in exchange for a receipt during
official working hours between 9:00 AM and 4:00 PM. These documents must be
preceded by a transmission schedule containing the number of each document, its
subject, title, nature and the number of pages it contains, with the mandatory
requirement that the attached documents be arranged in sequential numbering, written

in Arabic or accompanied by an official translation.
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Or it 1s sent by registered mail with acknowledgment of receipt, and the following is
written on the back of the envelope: Competition Council, To the President of the
Competition Council, 42 and 44 Mohamed Belouizdad Street, Ministry of Labor,
Eighth Floor, Algiers.
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Article 22 of Decision 1 dated July 24, 2013, amended and supplemented by
Decision 2020-01 dated February 2, 2020, determining the internal regulations of the
Competition Council, adds the necessity that the request file be accompanied by an
electronic copy with the necessity of observing the provisions of Article 19 of the same
decision, whereby notifications, requests or notices deposited with the Competition
Council must be signed by the parties issuing them, by the representative they delegated
or by the lawyer identified as the elected domicile. The representative must be
mandated by an agreement signed by the principal and the agent or by means of a
notarial deed. The lawyer 1s exempt from any power of attorney (Article 06 of Law 13-

07 regulating the legal profession). Copies are certified by this same person.
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Second Requirement: Substantive Conditions for the Validity
of the Declaration of Non-Intervention Request

The detailed statement of the substantive conditions for the validity of the
declaration of non-intervention request file came in the appendices of Executive Decree
05-175 dated May 12, 2005, determining the modalities for requesting the declaration
of non-intervention regarding agreements and dominance situations, by focusing on

three important aspects related to information concerning the concerned enterprise or



enterprises (First Branch), the concerned market (Second Branch), and the justifications

for the declaration of non-intervention request (Third Branch).
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First Branch: Data Related to the Enterprise or Enterprises
Participating in the Request

Initially, the applicant must specify the subject of the request by stating whether the

request relates to: - an agreement; - an economic dominance situation.
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The request must be accompanied by a declaration of the signatories, whatever their
capacity, as stated in the first appendix of Executive Decree 05-175, written according
to the following form: "Declaration of Signatories: The undersigned declare that the
information provided above as well as the information provided in all documents and
papers attached to the request are true and conform to reality, and that the estimates,
figures and forecasts have been stated and presented in the manner closest to the truth.
They have been informed of the provisions of Article 59 of Order 03-03 dated 19
Jumada Al-Awwal 1424 corresponding to July 19, 2003 relating to competition. Place

and date. Signature and capacity."
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The second appendix came in more detail and precision by stating the subject of the
request for declaration of non-intervention, covered by all the data that concern the
enterprise or enterprises by determining the position of the enterprise or enterprises in

the market through: stating whether the enterprise has links according to the concept of
Article 16 of Order 03-03 dated 19 Jumada Al-Awwal 1424 corresponding to July 19,



2003 relating to competition; if affirmative, the full name or company address of each
enterprise and its last financial statement should be indicated; statement of the turnover
achieved during the previous financial year for each enterprise participating in the
request in the Algerian market, and where appropriate in foreign markets; statement of
the turnover achieved by each enterprise with respect to the goods and services

concerned by the request.
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Second Branch: Data Related to the Concerned Market

The details of this part are stated in the second appendix of Executive Decree 05-175
determining the modalities for requesting the declaration of non-intervention through
two elements: the nature of the goods or services concerned by the request (First), and

the names and addresses of enterprises located in the same market (Second).
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First - Nature of Goods or Services Concerned by the Request

The concerned parties must accurately state: statement of substitute goods and
services; statement of whether the goods and services are subject to special regulation;

statement of whether the import of goods and services is free.
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Second - Names and Addresses of Enterprises Located in the Same Market

By: stating the facilities or difficulties related to market entry; stating the names and

addresses of customers located in the same market; stating the geographical dimension.
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Third Branch: Motives for the Request

The applicant must clearly state the desired objective behind requesting the
declaration of non-intervention, especially the following points as mentioned in the
second appendix of Decree 05-175 in the following order: accurate statement of the
subject of the request in view of the provisions of Articles 6 and 7 of Order 03-03 dated
19 Jumada Al-Awwal 1424 corresponding to July 19, 2003 relating to competition;
statement of the advantages from which the enterprises concerned by the request
benefit; determination of the duration of the request; statement of the reasons for which
the subject of the request may harm competition rules; statement of the reasons for
which the conduct of the concerned enterprise or enterprises does not aim to obstruct,
limit or disrupt freedom of competition in the same market; statement of the advantages

of the request that may be reflected on competition and on users and consumers.
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Conclusion

The declaration of non-intervention by the Competition Council is originally a
preventive procedure through which the concerned enterprise or enterprises that doubt
or it is possible that the actions they intend to practice do not comply with freedom of
competition rules, whatever their characterization, can request the Competition Council
to verify that this practice they wish to implement complies with the provisions of
competition law while guaranteeing they will not be prosecuted if they proceed with it

within the limits of what is stated in the declaration of non-intervention request file.
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This type of preventive procedure aimed at ensuring freedom of competition has
proven its ineffectiveness, evidenced by the fact that most contemporary competition
legislations have gotten rid of this legal system to reduce procedures, time and costs. In
return, they have given greater importance to the consultation system, which is
considered more effective than its counterpart under study. Therefore, we come out with
the most important recommendation in which we call on the legislator to repeal Article
8 of Order 03-03 amended and supplemented, and consequently repeal Executive
Decree 05-175 relating to the declaration of non-intervention by the Competition

Council, as consulting the Council serves the purpose.
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In addition to the fact that this system has proven its failure admirably from the
objectives set for it in practice, we have recorded some theoretical observations that
increased the complexity of the system, which led to enterprises' reluctance, as the
Competition Council has not recorded even one request from 2003 until today -

according to
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