Vertical Agreements and Their
Relationship with Competition
Law
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1. Structure of Vertical

Agreements
Supplier/Produc Distribut Consum
er - or - er

Definition: Vertical agreements are contracts between undertakings operating at
different levels of the production or distribution chain, establishing a relationship

of economic dependency rather than competition.
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2. Types of Vertical Agreements

Exclusive Selective Franchise
Distribution Distribution | |
Licensed business
Single distributor in Limited distributors model with support
specific territory based on criteria
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3. Key Concepts and Definitions



Concept Definition Legal Significance

Vertical Contract between non-competing Subject to competition law
Agreement undertakings at different economic levels when restricting competition
Economic Commerecial relationship where one party Creates risk of abuse and unfair
Dependency lacks comparable alternatives trading conditions

. Strong negotiation position vis-a-vis Can lead to market distortions
Buying Power . . o

suppliers and supplier exploitation

Exclusive Agreement limiting distributor to single May foreclose market access for
Dealing supplier competitors
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4. Parties to Vertical
Agreements




Party

Supplier

Distributor

Consumer
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Role

Provides goods/services to

distributor

Markets supplier's

products to consumers

End user of

products/services

Rights

Choose distributors, set

territorial limits

Exclusive territory,

marketing support

Choice, fair prices,

quality products

Obligations

Maintain quality
standards, provide

support

Meet sales targets,

protect brand reputation

N/A (not party to

contract)
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5. Prohibited Practices Under
Competition Law

Practice

Price Fixing

Market

Division

Description

Artificially maintaining or

controlling prices

Dividing markets or supply

sources

Legal Basis

Article 6 -

Competition Law

Article 6 -

Competition Law

Penalty

Fines up to 12% of

turnover

Fines up to 12% of

turnover




Practice

Tying

Arrangements

Refusal to Deal

vgsle

Brand reputation

Description Legal Basis Penalty

Conditioning contracts on

o Article 6 - Fines up to 12% of
additional unrelated .

. Competition Law turnover
services
Unjustified refusal to sell Article 11 - Abuse Administrative and
without legitimate reason of Dominance criminal sanctions
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6. Economic Dependency
Assessment Criteria
For Distributor Dependency For Supplier Dependency Assessment Factors
Distributor's business share with Market concentration

supplier levels




For Distributor Dependency For Supplier Dependency Assessment Factors

Alternative options

Supplier's market share Distributor's role in marketing o
availability
Supplier's share in distributor's Concentration of supplier's Switching costs and
turnover activity barriers
Absence of alternative solutions Absence of alternative solutions Duration of relationship
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7. Comparative Legal Framework

Enforcement
Jurisdiction Key Legislation . Maximum Penalties
Authority
. Order 03-03 on Competition Competition 12% of annual
Algeria .
(amended) Council turnover
European . European 10% of annual
) Article 101 TFEU o
Union Commission turnover
. Competition 10% of annual
France Commercial Code L.420-1

Authority turnover




Enforcement
Jurisdiction Key Legislation Maximum Penalties
Authority

. Criminal and civil
United States Sherman Act, Clayton Act DOJ, FTC )
penalties
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8. Key Legal Provisions

B Article 6 - Algerian Competition

_—

Law (Order 03-03)

Prohibited practices and agreements include those that aim to or can:

» Limit market entry or hinder commercial activities

= Reduce or control production, distribution outlets, investments, or

technical development

» Divide markets or supply sources




» Obstruct price determination according to market rules through

artificial price increases or decreases

= Apply unequal conditions for the same services towards trading

partners, thereby depriving them of competitive benefits

= Make contracts conditional on acceptance of additional services

unrelated to the subject of these contracts

B Article 10 - Exclusive Dealing
Prohibition

Prohibited: Any act or contract, regardless of its nature and purpose, that
allows an enterprise to monopolize the exercise of an activity falling within
the scope of competition law, when it obstructs, limits, or violates freedom

of competition.

= Article 11 - Abuse of Economic
Dependency

Prohibited abusive practices include:

= Unjustified refusal to sell

= Tied or discriminatory selling

= Sales conditional on minimum quantity purchase

» Imposing minimum resale prices

» Terminating commercial relations merely for refusing unjustified
trading conditions

» Any other act that reduces or eliminates competitive benefits within a

market

B Article 3 - Market Definition

Relevant Market: Any market for goods or services concerned by
competition-restrictive practices, including those considered by consumers

as similar or substitutable, particularly due to their characteristics, prices,




intended use, and the geographical area in which enterprises offer the

concerned goods or services.
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9. Essential Legal Principles &
Key Paragraphs

#” Principle 1: Nature of Vertical
Agreements

Key Concept: Vertical agreements are contracts between undertakings
operating at different levels of production or distribution. Unlike horizontal
agreements between competitors, vertical agreements establish relationships

of economic dependency rather than competition.

Legal Signiticance: This distinction is crucial because the parties are not in
direct competition, yet their agreements can still restrict market competition

and harm consumer welfare.

/¥ Principle 2: Economic Dependency
vs. Legal Subordination

Key Concept: Distribution contracts create economic dependency, not legal
subordination. The distributor purchases for resale on their own account and

remains an independent trader, which distinguishes them from intermediaries.




Legal Signiticance: Economic dependency creates vulnerability to abuse.
Article 3 of Competition Law defines it as "a commercial relationship where
an enterprise lacks comparable alternatives if it wishes to refuse contracting
under conditions imposed by another enterprise, whether customer or

supplier."

#° Principle 3: Applicability of
Competition Law

Key Concept: Article 2 of Algerian Competition Law applies to production
activities (including agriculture), distribution activities (including importers,
agents, wholesalers), services, traditional crafts, and fishing—regardless of

whether performed by private persons, public entities, associations, or

professional organizations.

Legal Signiticance: The broad scope ensures that vertical agreements in all
sectors are subject to competition scrutiny when they obstruct, limit, or

violate freedom of competition.

/#” Principle 4: Prohibition is
Conditional

Key Concept: Not all vertical agreements are prohibited—only those that are
anti-competitive. The prohibited conduct is not every agreement between
economic operators, but only those that obstruct, limit, or violate

competition.

Legal Signiticance: Courts and competition authorities must prove that the
agreement has actual or potential anti-competitive effects before imposing

sanctions.

/” Principle 5: Reversal of Market
Power

Key Concept: Historically, suppliers held dominant positions over

distributors. However, the emergence of large-scale distribution and buying



groups has reversed this dynamic. Distributors now often possess superior

bargaining power, creating "buying power" that can be abused.

Legal Signiticance: This evolution led to new legal protections, particularly
Article 11's prohibition of abusing economic dependency, which protects

both suppliers and distributors from exploitation.

#” Principle 6: Consumer as Essential
Element

Key Concept: The consumer is the essential element in distribution
contracts, despite not being a party to them. The ultimate goal of both
supplier and distributor is to attract the consumer, which is the common

objective binding the contracting parties.

Legal Signiticance: Competition law's primary purpose is consumer
protection. Agreements that limit consumer choice, increase prices, or reduce

quality are prohibited even if they benefit the contracting parties.
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10. Key Jurisprudence &
Practical Applications

. The "Bayer" Case (CJCE 2004)

Facts: Bayer refused to supply wholesalers in France and Spain.

Ruling: The European Court held that Bayer's refusal did not constitute an
agreement between economic operators because the refusal was not a "clear

invitation" to wholesalers to implement anti-competitive practices.

Principle: Unilateral conduct by a supplier does not constitute an

"agreement" under competition law, even if it has restrictive effects.

. Algerian Regulatory Framework:
Decree 07-390 (2007)

Subject: Conditions for marketing new vehicles in Algeria.

Requirement: Article 6 mandates that franchise agreements between agents
and principals must comply with Article 10 of Competition Law and the

decree's provisions.

Significance: Demonstrates specific sectoral application of competition law

to distribution networks, requiring authorization and compliance monitoring.




| L. French Law: Article L.422-6-1 (2008
Amendment)

Evolution: Originally prohibited "abuse of buying or selling power" (2001).
Amended in 2008 to prohibit "imposing obligations creating significant

imbalance in parties' rights and obligations."

Significance: Broadens protection beyond economic dependency to general

contractual fairness in commercial relationships.
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