The Most Important Legislative Amendments
Related to the Unilateral Termination of an
Open Ended Contract and Fixation of the
Consideration According to the French Civil
Law Amended in 2016 and 2018
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Abstract

Similar to many Arab laws, French civil law did not regulate the termination of open-ended contracts by the
unilateral will of one of the contracting parties except in exceptional cases. However, French jurisprudence
allowed the termination of open-ended contracts by the unilateral will of one of the contracting parties for
any reason, provided that a notice period was respected. After the legislative amendments of 2016 and
2018, the French legislator, through a general text, allowed the termination of any open-ended contract by
the unilateral will of one of the contracting parties, even if the other party did not breach its obligations,
provided that the agreed notice period or a reasonable period in case of no agreement on the notice period is

respected.

What procedures must be followed? What is the notice period that must be respected, and what constitutes a
reasonable notice period? What are its criteria? What if the agreed notice period is unreasonable, such as

being very short, as in adhesion contracts?

The amended French Civil Code also allowed one of the contracting parties to determine the consideration
in certain contracts unilaterally, such as framework contracts and service contracts. What are the conditions
for this? Does the judiciary have any oversight over this in case one of the contracting parties abuses this

right?
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First Topic: Termination of Open-Ended Contracts by
Unilateral Will
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Contracting parties may conclude continuous contracts without specifying their duration. Does this oblige
each party to fulfill its obligations as long as the other party fulfills its obligations, thus keeping the
contracting parties bound to the contract perpetually as long as they have not agreed to terminate it? Or is

there a mechanism to terminate such a contract even if the other party has not breached its obligations?
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First Requirement: Termination of Open-Ended Contracts Under
French Civil Law Before Amendment
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Previously, the French Civil Code before its amendment lacked a general explicit text regarding the
possibility of terminating an open-ended contract by either party, even if the other party had not breached its
obligations. Despite this, jurists and courts allowed such termination based on a general principle of
prohibiting perpetual obligations, which is considered a constitutional principle according to the French
Constitutional Council. This was applied in various fields, such as loan contracts, distribution contracts, and

promises to contract not coupled with the period within which the promised contract must be concluded.



i xisdl fd auilSo) Jo> o ple Lai oo sliy aliagi Jud (i rall (inedl 0gilall OIS 4 gsludl 8
s oo i)l wleg wilalil swain L3Il Gkl Jiu o o) oo sl bl g ol b g sxall 3ame
s Iaso iz 53l ox5all wlolVl gio sng ol Taued Toliwl s o pSlralls sleaill ol
Ll sgie ol Gle Jlio oVlrall i 8 s ub 25 ool s siwall pulzall Consn

by ey o9 gall adsll ol LM oy (il Ba0)l O taall s a8leidl seglly i aill 2980

Based on the above, the French Court of Cassation allowed one of the contracting parties to terminate an
open-ended contract without resorting to the judiciary, despite the absence of a direct general text allowing
this, considering that in the absence of any specific legal text, any party to an open-ended contract may
terminate the contract by its unilateral will and bear responsibility in case of abuse of right. Among the
rulings of the French Court of Cassation, we mention its judgment dated February 8, 2017, in which it
considered: "A contract with successive performance that does not include any deadline is not void, but
constitutes an open-ended contract, and either party may terminate it by its unilateral will provided that a

fair notice period is respected."
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Second Requirement: Termination of Open-Ended Contracts Under
French Civil Law After Amendment
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The amended French Civil Code has enshrined the approach of the judiciary and jurisprudence regarding
the termination of open-ended contracts by unilateral will in legal texts. Article 1210 states that perpetual
obligations are prohibited, and that each contracting party has the right to terminate them according to the

conditions applicable to open-ended contracts.
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Article 1211 of the amended French Civil Code also allowed each party to an open-ended contract to
terminate it at any time, provided that the agreed notice period is respected, or a reasonable period in case
there is no agreement on a notice period, even if the other party has not breached its obligations. It should
be noted that the rules enshrined in these two articles are mandatory because they relate to public order, and

therefore it is not permissible to agree to violate them or exclude their provisions.

o8 oslgi] 80l ame uk 26 (8 b JSI Jasall i il el 0silall o 1211 83lall o] LaS
ol iz valgo sl Bl pas Jl> o9 alsino dlio ol gl Baiall Y] dlio plizl Lo s sy sl
50l (s pudlall by 58 awSall aclsall Of W] o LYl azss ailol sl uaity 5V G, ball Jxy o

LgaS> slasiml o Lgiallo (e BlasYl oz ¥ by ol pllaill sl LY



Determining Criteria for Reasonable Notice Period
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The French legislator did not define the meaning of "reasonable notice period" mentioned in Article 1211 of
the amended French Civil Code, leaving the matter to the judiciary without specifying any criteria.
However, the Principles of European Contract Law (PECL) stated that a reasonable period depends on the
time period during which the contract was performed, the efforts and amounts incurred by the other
contracting party to perform this contract, and the time this contracting party needs to conclude a similar
contract with another contracting party. This is what we consider correct, as the period should aim to protect

the other contracting party who adheres to the contract.
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Effect of Non-Compliance with Notice Period
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A contracting party who wished to terminate an open-ended contract by unilateral will may not respect the
notice period agreed upon in the contract or in any independent agreement, or a reasonable period in cases
where the contract or agreement did not include a notice period. In this case, civil liability is incurred, even
though Article 1211 of the amended French Civil Code does not stipulate this, where general rules apply.
This liability is contractual if the period is stipulated in the contract or agreement, because in this case the
contracting party has breached their contractual obligation. If the period is not stipulated in the contract or
agreement, the liability is then tortious because the contracting party did not violate a contractual

obligation.
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Second Topic: Determining Financial Consideration in Some
Contracts by Unilateral Will

83 yiiall 85L,YL s9i8)l jass (o8 lall Lliall suas 1epili)] camunll



The amended French Civil Code added explicit texts allowing the determination of financial consideration
by the unilateral will of one of the contracting parties in employment contracts and in contracts that the

French call "framework contracts" (contrats cadre).
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First Requirement: Determining Consideration by Unilateral Will
Based on Framework Contracts
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Previously, the Civil Code before amendment lacked a definition of "framework contract" (contrat-cadre)
and any explicit text allowing one of the parties to determine consideration in framework contracts by
unilateral will. However, despite this, the General Assembly of the French Court of Cassation, composed of
the presidents of all chambers of the Court of Cassation, enshrined this right for one of the contracting
parties in its famous judgment issued on December 1, 1995, where it ruled: "If the agreement (framework
contract) allows for future agreements, and if the framework contract does not stipulate consideration in
these (future) contracts, this does not affect its validity (i.e., the validity of the framework contract), unless
there is a special legal text contrary to this. Abuse in determining consideration only leads to termination or

compensation."
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The amended French Civil Code added a definition of "framework contract" in Article 1111, where this new
term - which was not known in French law before the amendment - was defined as an agreement between
parties on the general provisions of future contracts that will be concluded between them. Accordingly, a
"framework contract" differs from a "collective contract” where the collective employment contract is one
of its most prominent examples, which is a contract that regulates working conditions between a group of

employers and a group of workers.
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Second Requirement: Determining Consideration in Service Contracts
by Unilateral Will
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The term "service contracts" (contrats de prestation de service) refers to contracts whereby one party
provides a service (work) to the other in exchange for consideration, namely: construction contracts,

employment contracts in the precise sense, agency contracts, creative contracts, and custody contracts.
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The decree issued in 2016 added Article 1165 of the amended French Civil Code, which was recently
amended by Article 7-1 of Law No. 287/2018 issued on April 20, 2018. This article states that in service
contracts, if the parties have not agreed on consideration before performance, the creditor has the right to
determine the consideration by unilateral will, and this party must justify the consideration in case of any
dispute about it. If it is proven that there is abuse in determining the consideration, one may resort to the

judiciary to obtain compensation for damages, and when appropriate, contract termination.
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We support giving the creditor the right to determine consideration unilaterally in these contracts because it
may spare the contracting parties from resorting to the judiciary and thus relieve judges of burden, avoid
paying court fees and lawyer fees. However, if the employer does not agree with the consideration
determined by the creditor, then the debtor resorts to the judiciary. If it is proven that there is abuse in
determining the consideration, the court rules in favor of compensation for damages for the debtor, and

when appropriate, contract termination.
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