Economic Duress in Contract
Law: A Comparative Study of
French and Algerian Legal
Systems

Abstract: Confirming the essential role played by the contract in serving the legitimate
interests of individuals, within an equal framework, and in the face of economic and
social developments and contractual practices that occurred in the contract, the
legislator authorized the judiciary to intervene in contractual relations, when it appeared
that the parties' enjoyment of contractual freedom may result in destabilization and
imbalance. The contractual, through the unequal legal positions of the contracting
parties, by exploiting one of the parties to its dominant economic position, or the urgent
need of the counterparty to it, in order to include in the contract conditions whose
interest prevails over the interest of the economically weaker party, to the extent that
the latter's implementation of the contract may become cumbersome for him. The
Jjudiciary has a set of mechanisms that may help it to restore the contractual balance of
the parties, according to what suits the economic situation of the parties, including the
idea of economic coercion that was created by the judiciary and then crystallized

legislatively in the amendment of the French Civil Code in 2016.

dcguiroll plaol doas 9 siell awely SVl swlwl jol) ST 1uasdoll
olw,looly ducloizVly drsladsVl olghil ploly (“59(Sio bl o 31,83
Ml 9 3l clasl) g iivodl O3[ 169 cadell 59 o> il duasled]
acic; sJl Sé 19 dadled] dpymIb SlbVl gioi Of ,pb lovic dadleil]
Obil @eslSioll s duigilsl] Slgoll IM> ro «Sadleil Uiloidl pacy Hlrsiw VI
dzelod] @l of cpoupoll S3ladVl agdga) SlbUl a5 IMsiwl Sa6leioll
dxlao (slc aixlao dsi by, aiell 59 2,5l S oo Loliodl Sl

ol . ad 0 praay 49 ddell 3V ks Of d=,5 I Dslaidl weoll k)
Sled] Uilgil 63le] (e oaclui 45 il AV o dcgozo lloy sladll
oSV 6,59 cUs 59 Loy « 9], S3laidVl gog)l cowly lo) Tadg «8],bl
sitodl giladl agi 59 Lespui el o sladll oliol (sl SslaisVl
2016 plc owiipsll

Keywords: economic coercion, French judiciary, economic dependence,

contractual balance.



duenidl csanirddl slail «SslaidVi olxSYI :éu>lisall SlalS]
suéledl Ujledl causlaidyl

First Requirement: Economic
Dependence as a Presumption of
Economic Duress
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Proving the existence of duress in the field of economic relations is difficult because the
reality itself, i.e., contractual imbalance, is demonstrated according to judicial decisions
on one hand by the existence of economic fear resulting from a relationship of
dependence or economic superiority, and on the other hand, it demonstrates the
illegitimate nature of this fear. The replacement of evidence of contractual imbalance or
economic dependence with the existence of an unjust element distances the decisions of

the trial judge from those issued by the Court of Cassation.
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For the former, the imbalance between rights and obligations or benefits, or the state of
economic dependence, can prove that the will was not free, i.e., flawed by the defect of
duress. Without claiming to be comprehensive, we will address clarifying the image of
the integration of economic dependence into defects of consent (first branch), then the
results that these provisions entail regarding the economic dependence of one party to
another, creating a realistic perception of the contract according to the personal nature

of the contracting parties (second branch).
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First Branch: Integration of Economic
Dependence into Defects of Consent
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Proving the defect of duress is difficult in the field of economic relations, because the
same fact (economic imbalance) can be used to prove the existence of economic fear
resulting from economic dependence or economic superiority on one hand, and on the
other hand, to prove the illegitimate nature of this fear. In this regard, the decisions of
trial judges and the decisions of the Court of Cassation diverged regarding the
substitution of economic imbalance or economic dependence for the illegitimate

element of duress.
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The application of this idea finds its popularity in the scope of employment contracts,
where the employee's fear of losing his job represents a threat that the employer
exploits to pressure him in order to achieve an excessive advantage for himself. The
importance of applying this idea also appears in the scope of supply contracts that may
contain a state of economic dependence that the distributor has in his relationship with

the supplier, who may abuse it to achieve an excessive advantage for his interest. This



idea also finds important application in the scope of securities contracts where buying

and selling operations are subject to what is called financial dominance of shareholders.
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Second Branch: Reliance on the Personal
Situation of Contracting Parties to
Assess the Existence of Economic Duress
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In the decision issued on January 12, 2000, the court concluded that consent had been
issued flawed by the defect of moral duress based on the threat of economic dismissal
from work at the moment of concluding the disputed contract. Thus, the court
established a realistic concept of the contract whereby manifestations of duress appear
from merely observing the material context of the contract and does not require

independent evidence of an intentional moral element, i.e., the quality of illegitimacy.
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Second Requirement: Stipulating
Proof of Special Evidence of



Exploitation by One of the
Contracting Parties
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According to the Court of Cassation, it is necessary to prove the exploitation of
economic fear. In this context, the results arising from contractual imbalance as a
manifestation of economic fear differ between the trial judge and the judge of the Court

of Cassation.
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First Branch: Independent Economic
Duress
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The movement of expanding the scope of duress as a defect of consent and thus as a
reason for contract nullification to include economic fear is considered a revolutionary
idea. In fact, the essence of the contract is to bind parties with conflicting interests at
the time of contract formation, which is the same time when each of them pressures the

other to accept conditions that serve their personal interests.
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The French Court of Cassation intervened in two important decisions for the purpose of
linking economic duress in the legal system and clarifying the conditions of its
application and putting an end to the divergence of judicial decisions in second-degree
courts regarding the assessment of fear and the characterization of duress. In the
decision of the French Court of Cassation (Cour de cassation chambre civile 1, 2002)
issued in 2002, which overturned the decision of the Paris Court of Appeal issued in
2000, the Court of Cassation did not stop to nullify the contract on the basis that the
dictionary inventor had waived the right of exploitation to the publishing company
where he worked, which put him in a position of economic dependence on the

company.
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Second Topic: Legislative
Recognition of the Defect of
Economic Duress
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The origin of economic duress, as previously mentioned, dates back to judicial
decisions issued by the French judiciary and the efforts of French jurisprudence in
establishing and analyzing these decisions, after the French legislator neglected to
provide for it. However, those decisions and jurisprudential efforts played an effective
role in crystallizing the theory of economic duress in contract law, especially in
financial and economic contracts, despite the lack of intention of both parties to the

contract towards it.
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First Requirement: Economic Duress as a
Modern Concept in Law
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First Branch: Economic Duress in the New French
Civil Code
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The idea of economic duress did not stop at the limits of judicial jurisprudence, but
began to show its features in legislative recognition. Following judicial jurisprudence, a
legislative trend emerged that crystallized in the amendment of the French Civil Code
in 2016. The French Civil Code did not provide for economic duress as a defect of

consent until very late, despite the judicial trend supporting this concept.
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The French legislator distinguished between the case of abuse of exploitation of
economic dependence, whose penalty is contract nullification for the defect of duress,

provided that the other party achieves an excessive advantage as a result of this abuse,



which is a general penalty applicable to all contracts on one hand, and serious
contractual imbalance on the other hand, whose penalty is the nullification of only
abusive clauses that disturb the balance between the contracting parties, and this is a

penalty limited to adhesion contracts.

s> sl @sladVl dueull IMssiwl 3slw] &> u ool & pxinodl su0
&0 dslw)l 0id a3V &yl §a=i Ol biu ol,SYI cus) 2aell JUa
Sasell Uslgdl JMislg sl o se82)l @81S (88 (gubai ple cly> lidg dui>d
J2 sl ot szl by yuidl JUa 05l5> s3I Sy3] @b o puull
olesVl sgac Bl (89 paxi sl 1y (uadleial] w Uslgll

Second Branch: Position of the Algerian
Legislator on the Idea of Economic Duress
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The position of the Algerian legislator on the idea of economic duress can be
determined through the Civil Code and special laws. In the Civil Code: To search for
the position of the Algerian legislator, we must ask the following question: Can Articles
88 and 89 of the Algerian Civil Code be considered a legal basis for the theory of

economic duress, even implicitly?
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The absence of a legal definition of economic duress in Algerian legislation is due to
the Algerian legislator's failure to explicitly adopt the theory of economic duress.
However, some say that the legislator implicitly adopted the idea of economic duress,
which is considered moral duress through the text of Article 88 of the Algerian Civil
Code, which states: "A contract may be nullified for duress if a person contracts under
the authority of fear that was aroused by the other contracting party in his soul without
right, and fear is considered based on a well-founded basis if the circumstances of the

case suggest to the party claiming it that a serious imminent danger..."
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