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Types of Divorce and
Provisions of Divorce and
Judicial Dissolution and the
Impact of Family Law on Child
Protection
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Second Requirement: Types of
Divorce

Divorce has several types according to the person who initiates the divorce process. The
husband possesses the right to divorce as he holds the marriage bond (ismah), and this
type of divorce is called divorce by the husband's will. The wife also possesses the right

to divorce, which is called divorce at the wife's request, with its two forms: khul'



(compensatory divorce) and tatliq (judicial dissolution). These types are detailed as

follows:
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First: Divorce by Husband's Will

Divorce by the husband's will is that divorce which takes effect immediately by the
husband upon his mere utterance of the word "divorce," provided that his will is free
and he is not in a state of overwhelming anger, intoxication, coercion, or other

circumstances that negate volition. There are types of divorce by the husband's will that

will be clarified below.
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Types of Divorce by Husband's Will

Divorce by the husband's will has two types: revocable divorce (raj'i) and irrevocable
divorce (ba'in) with two subdivisions: minor irrevocability (baynunah sughra) and

major irrevocability (baynunah kubra).

First Type: Revocable Divorce (Raj'i)

Definition of Revocable Divorce

a. Raj'i linguistically: Related to "raj'ah" (return), which is a verbal noun from "raja'a"
(to return), the opposite of departure. It is said: "raja'tuhu 'an al-shay" meaning "I

returned him from the thing."

b. Revocable divorce terminologically: It is that with which the husband may take
back his wife during her waiting period ('iddah) without renewing the marriage
contract. This means that after the husband utters the divorce before his wife, the
divorce takes effect immediately and counts as one divorce. However, the husband can
reconcile with his wife through sexual intercourse as long as she is in her waiting
period, for she remains his wife until her waiting period ends, which is estimated at
three months for a woman who has reached menopause and three menstrual periods for

a woman who menstruates, calculated from the date the husband uttered the divorce.
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Second Type: Irrevocable Divorce (Ba'in)

Definition of Irrevocable Divorce

a. Linguistically: "Banat minhu wa 'anhu" - separation and disconnection. It is said
"banat al-mar'ah 'an zawjiha" (the woman separated from her husband), meaning she

was separated by divorce, so she is ba'in (separated).

b. Terminologically: Ba'in means separated, and it is the divorce by which the wife

separates from her husband immediately.

Types of Irrevocable Divorce

Irrevocable divorce is divided into two types:



First: Irrevocable Divorce with Minor Separation (Baynunah
Sughra)

Minor separation means: the divorce after which the husband cannot take back his
divorcee except with a new marriage contract, new dower, and her consent. The number
of divorces is one or two. This type of divorce usually occurs after the end of the
divorced woman's waiting period, transforming the divorce from revocable to
irrevocable, where the husband cannot reconcile with his wife except through a new

contract and new dower.

Second: Irrevocable Divorce with Major Separation (Baynunah
Kubra)

a. The meaning of major separation: Irrevocable divorce with major separation refers
to what completes the three divorces and removes both ownership and permissibility
together. It is not lawful for a man to remarry a woman whom he has divorced with
major separation by contracting marriage with her and returning her to his custody
except after she marries another husband in a valid marriage and he consummates the

marriage without the intention of making her lawful (for the former husband).
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Second: Divorce by Mutual Consent

Divorce by mutual consent means that each spouse wants to dissolve the marital bond

with full conviction that its continuation has become impossible for any reason or



circumstance that makes one or both of them unable to continue this relationship. Thus,

the will of both parties is united to bring about the legal effect represented by divorce.

Divorce by mutual consent is permitted by Islamic law according to Allah's saying:
"But if they separate [by divorce], Allah will enrich each [of them] from His
abundance. And ever is Allah Encompassing and Wise" (An-Nisa 130). This divorce

serves to remove embarrassment from both spouses.
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Third: Divorce at Wife's Request

Just as the husband has the right to dissolve the marital bond, the wife also has the right
to dissolve the marital bond through judicial dissolution (tatliq) or through khul'

(compensatory divorce). These are detailed as follows:

First: Judicial Dissolution (Tatliq)

1- Linguistic definition: Derived from "tallaga tatligan": he divorced his wife,

meaning he separated her from him and dissolved the marriage contract between them.



2- Technical definition: Tatliq is a right for the woman in exchange for the man's right
to divorce. She may file a lawsuit with the court requesting the dissolution of the
marital relationship to remove the harm that befell her due to her husband's injustice,
and the judiciary rules in her favor when it is certain of the reality of the harm inflicted

upon her.
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Grounds for Judicial Dissolution

It is known that judicial dissolution is a way to dissolve the marital bond from the
wife's side and can only occur with the presence of harm. The Algerian Family Law has
specified a set of reasons indicating harm that the wife can invoke to demand judicial
dissolution. These reasons are mentioned by way of example, not limitation, and are as

follows:

1. Failure to provide maintenance after a court judgment unless she knew of his

insolvency at the time of marriage.



2. Defects that prevent achieving the purpose of marriage.
3. Desertion of the marital bed for more than four months.

4. Conviction of the husband for a crime that affects the family's honor and makes

continuation of marital life impossible.
5. Absence for more than a year without excuse or maintenance.
6. Violation of the provisions contained in Article 8 above.
7. Commission of a manifest indecency.
8. Continuous discord between the spouses.
9. Violation of conditions agreed upon in the marriage contract.

10. Any harm considered legally significant.
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Second: Khul' (Compensatory Divorce)

1- Linguistic definition: Khala'a - yakhla'u - khal'an, meaning to remove a garment.
"Khala'a imra'atahu" (he divorced his wife) when she paid him money for him to
divorce her, meaning he removed her from himself and divorced her in exchange for

compensation from her.

2- Technical definition: Khul' is divorce with compensation. There are four terms:

khul', fidyah, sulh, and mubarah, all referring to the same meaning. Khul' is a type of



divorce that the wife possesses in exchange for financial compensation that the wife
pays to her husband. Usually, khul' involves moral rather than material harm, as

material harm leads the wife to seek judicial dissolution.

3- Khul' legally: The legislator provided for khul' in Article 54 of Order 02/05 stating:
"The wife may, without the husband's consent, obtain khul' in exchange for financial
compensation. If the spouses do not agree on the financial compensation for khul', the
judge shall rule for an amount not exceeding the value of the standard dower at the time

of judgment."
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Second Section: Protection of
Children Who Are Victims of
Divorce Through Custody
Provisions

We find that children are the primary victims of the dissolution of the marital bond, as
they will lose the family atmosphere and the union of both parents, which affects their
emotional and sensory development. This prompted the Algerian legislator to attempt to
provide the necessary protection for this group from being lost and to keep parents in

constant contact with these children until they reach maturity. Among such protections



is the regulation of custody provisions in Family Law No. 11/84 as amended and

supplemented by Order 02/05.
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First Requirement: Definition of Custody

Custody linguistically: Hadanah is the source of hadhin (male guardian) and hadinah
(female guardian), and mahadin are the places where doves incubate their eggs.

"Hadana al-sabiyy yahdunuhu hadnan" means he raised him.

Terminologically: It is taking care of preserving the minor child, male or female, or the
mentally incapacitated person who cannot distinguish or manage their affairs
independently, caring for them with what benefits them, protecting them from what
harms or hurts them, and raising them physically, mentally, and psychologically so they

can bear life's burdens and undertake its responsibilities.

Legally: Article 62 of the Family Law defined custody as "caring for the child,
educating and raising them in their father's religion, and ensuring their protection and

preservation in health and morals." Thus, custody is care and affection toward the child,



and this atmosphere must be provided since custody results from divorce and is one of

its effects.
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Second Requirement: Those Most
Entitled to Custody and Its Duration

First: Order of Those Entitled to Custody

Article 64 of the Family Law stipulated those most entitled to custody, and the order of
custodians is as follows: the mother, then the father, then the maternal grandmother,
then the paternal grandmother, then the maternal aunt, then the paternal aunt, then the

closest relatives by degree, while considering the best interest of the child in custody.

Second: Duration of Custody

The right to custody is not permanently established for its holder but is a duty imposed
by law. Article 65 of the Family Law specified the end of the custody period. For males,



it ends upon reaching 10 years, and for females upon reaching marriageable age, which
is 19 years. It also provided for the possibility of extending it for males to 16 years if

the custodian 1s a mother who has not remarried.
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Third Requirement: Grounds for Loss of
Custody and Restoration of Rights



First: Grounds for Loss of Custody

The right to custody is not permanently established for its holder but is a duty imposed
by law. If the custodian fulfills it as stipulated by the legislator and adheres to its
conditions, this right remains until the child in custody reaches the legal age specified
in Article 65 of the Family Law. If they breach any of the obligations placed upon them

or lose a condition of custody eligibility, it must be revoked.
Among the grounds for loss of custody that provide protection for the child in custody:

1. Loss of custody rights by marriage to a non-mahram relative

2. Loss of custody rights by the absence of required conditions in the custodian
3. Loss of custody rights by prescription

4. Loss of custody rights by cohabitation

5. Settlement with the child in custody in a foreign country

Second: Kafala (Foster Care)

Kafala is a type of legal protection provided by Algerian legislation for abused children.
Kafala is a voluntary commitment to care for a minor child in terms of maintenance,

upbringing, and care as a father does for his child, and it is done through a legal

contract.
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Conclusion

From the foregoing, we conclude the following results:

1. Among the methods of dissolving the marital bond from the husband's side is
divorce by unilateral will, and the wife also has the right to dissolve the marital

bond through judicial dissolution and khul'.

2. Methods of dissolving the marital bond can be used by both spouses when
necessitated by legal necessity, and it becomes prohibited if not for a legitimate

material or moral reason.

3. There are legal and judicial reasons that have increased the volume of divorce and
khul' cases in Algerian society due to the latest amendment to the Family Law,

which requires reconsideration of the Family Law provisions.

4. Cases of khul' by the wife are much greater than cases of divorce by the husband
because the financial compensation for husband's divorce is greater than the

financial compensation for wife's khul'.

5. We find that Algerian legislation has provided legal protection for children who
are victims of divorce through legislating custody provisions, which is a type of

psychological and social protection for the child.



