Declaration of Non-Intervention by the
Competition Council in Algerian Law

The amended and supplemented system closely resembles the concept of
consultation in many aspects, which drives us to the necessity of distinguishing
between the declaration of non-intervention and similar terminology, in addition to
attempting to determine which target group has the right to submit requests to benefit

from this procedure, excluding others (Second Requirement).
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First Requirement: The Meaning of Declaration of Non-
Intervention

Before attempting to provide a definition for the declaration of non-intervention
procedure (Second Branch), it would be appropriate to briefly review the history of this
system and where it first appeared before the Algerian legislator adopted it through
Article 8 of Order 03-03 amended and supplemented, as well as Executive Decree 05-

175 which came to implement this article (First Branch).
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First Branch: Historical Overview of the Declaration of Non-
Intervention System

This mechanism, which is new to Algerian legislation but old among Europeans, was
first issued through Regulation 62-17 dated February 6, 1962, which entered into force
on March 13, 1963, and which stipulated in Article 2 applications for declarations of

non-intervention.
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This system aims to clarify the motives and reasons that prove that the practice
reported to the European Competition Commission escapes the application of Article 85
paragraph one as well as Article 86 relating respectively to agreements and situations of

economic dominance.
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Moreover, the Treaty of Rome of 1957 did not provide any exception regarding the
penalty for abuse resulting from a dominant position, unlike agreements, while the
European Competition Commission can issue a certificate of non-intervention at the
request of the beneficiary enterprise or enterprises when it concludes that the practice in

question does not constitute a breach of the treaty.
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Until May 1, 2004, which is the date of entry into force of Regulation 2003-01 of the
European Council dated December 16, 2002, relating to the implementation of
competition rules provided for in Articles 81 and 82 of the European Council agreement
relating respectively to prohibited agreements and abuse resulting from economic
dominance, the mentioned regulation no longer provides for this type of preventive
notifications, meaning it no longer allows enterprises to submit preventive notifications
while at the same time the new regulation empowered the European Competition
Commission to notify itself automatically in order to make a decision that includes non-
application of Articles 81 and 82 when the interest of the Union requires it, i.e.,
prohibited agreements and abuse resulting from dominance when it leads to economic,

technical or social benefits.
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As for Algerian legislation, this new declaration was introduced under Order 03-03
amended and supplemented, as it did not exist under the repealed Order 95-06, which
included a preventive procedure represented in the declaration of non-intervention
through which one or more enterprises whose actions might not comply with
competition rules can request the Competition Council to verify that the practice they
wish to implement complies with the provisions of competition law and thus benefit
from the declaration of non-intervention, provided it does not go beyond the scope of

agreements and dominance situations.
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Second Branch: Definition of Declaration of Non-Intervention

Contrary to custom, the Algerian legislator attempted through Executive Decree 05-
175 dated May 12, 2005, relating to the declaration of non-intervention regarding
agreements and dominance situations in force, to provide a definition for the
declaration of non-intervention as a preventive system for freedom of competition
(Third). Some jurisprudence also attempted to expand on the idea in order to clarify the
picture and define the concept intended by the legislator through the mentioned
executive decree (Second), and before that we explain the meaning of declaration in

language (First).
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First - Linguistic Definition of Declaration

The meaning of declaration (singular) in language, plural declarations, refers to a
responsible person's statement of an administrative or political matter, i.e., he revealed
and clarified it. For example: The president made scathing declarations at the
conference (the text of the declaration was not announced, official declaration or it is a

political declaration).
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Second - Jurisprudential Definition of Declaration of Non-Intervention

Some defined it as a document issued by the Competition Council upon request of an
enterprise or several enterprises, or what is known as a negative certificate, when the
Competition Council observes through it that there is no reason for its intervention
regarding the practices stipulated in Articles 6 and 7 of Order 03-03 amended and

supplemented.
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Others defined it as a preventive and pedagogical procedure, whereby enterprises
that have practiced behaviors that could harm competition and are thus behaviors not
compatible with competition rules can request the Competition Council to verify the
consistency and compatibility of their practice or agreements regardless of their form

and purpose.
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In case the Competition Council refuses the declaration of non-intervention, it works
to guide the behavior of enterprises that submitted the request towards the policy it
wishes to implement, within the framework of the provisions stipulated in competition

law.
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Third - Legal Definition of Declaration of Non-Intervention

Article 2 of Executive Decree 05-175 defined the system of declaration of non-

intervention regarding agreements and dominance situations in the market as: "...a
declaration issued by the Competition Council upon request of the concerned

enterprises whereby the Council observes that there is no reason for its intervention



regarding the practices stipulated in Articles 6 and 7 of Order 03-03 dated 19 Jumada
Al-Awwal 1424 corresponding to July 19, 2003 mentioned above."
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In this context, Regulation 17 of the European Community law issued by the
European Council of Ministers dated February 6, 1962 (repealed) stated: "Declaration
of non-intervention when the European Competition Commission observes, upon
request of the enterprises or group of concerned enterprises, that there is no reason for
its intervention through the elements it is aware of regarding an agreement, decision or

practice under the provisions of Articles 85 paragraph one as well as Article 86 of the

Agreement."
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Second Requirement: Distinguishing the Declaration of Non-
Intervention from Some Similar Concepts and Determining
Persons Legally Authorized to Submit the Request

Given that some confuse the declaration of non-intervention with other ideas
mentioned by the Algerian legislator within Order 03-03 amended and supplemented,
although they may resemble it, in reality the differences between them are many and
each has a specific purpose intended by the legislator, even if there are points of contact
between them (First Branch), without neglecting the persons that the law granted the

right to request the declaration of non-intervention exclusively (Second Branch).

PR uazgy/ ol o ool paldll oy o okl ooy ol o S G Al
A g Lo sl o T ST Ly it pr £ il Cp Ll sl O ) L L)
Ky 5 L Y @,/w/gﬂaw wKu‘/ oills Jotal/ 03-03‘/3/10.4
=BV Liz] Ops iV 0 Ly Lo ol Lglest Slis O Oy ¢ 211 Lkl Tome 6 Lo
(G £ Yol et o] b G by Oy 51 Sl gmein 5



First Branch: Distinguishing the Declaration of Non-Intervention from
Some Similar Concepts

The concept of declaration of non-intervention closely resembles the exceptions
mentioned in Article 9 of Order 03-03 amended and supplemented (First). The
declaration under study also resembles the idea of consultation, especially the optional

one according to the concept of Article 35 of the same order (Second).
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First - Distinguishing the Declaration of Non-Intervention from Exceptions in
Article 9 of Order 03-03 Amended and Supplemented

If the goal of competition law is to protect and promote competition regardless of the
nature of the market by prohibiting all forms of restrictive practices regardless of their
description, this principle comes second compared to another principle which is
protecting the national economy as a whole and working to develop it to achieve social

and political goals.
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Article 9 of Order 03-03 amended and supplemented states: "The agreements and
practices resulting from the application of a legislative text or regulatory text taken in
application thereof are not subject to the provisions of Articles 6 and 7 above.
Agreements and practices are authorized when their authors can prove that they lead to
economic or technical development or contribute to improving employment or are
likely to allow small and medium enterprises to strengthen their competitive position in
the market. Only agreements and practices that have been authorized by the

Competition Council benefit from this provision."
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Second - Distinguishing the Declaration of Non-Intervention from the
Consultation System

Consultation means requesting legal opinion regarding a specific matter that is not
necessarily the subject of a dispute, whereby the consultation seeker aims to clarify the
law's position on the presented matter, relying on the legal and practical expertise of the
consultant who works to explain the legal solution and proper conduct that should be
followed to achieve the desired goal. In this sense, consultation came as one of the most
important powers of the Competition Council through Article 35 of Order 03-03

amended and supplemented.
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