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Le Systeme Juridique des Négociations Pré-contractuelles

"Une étude du droit civil francais N°131-2016"

The Legal System for Pre-Contract Negotiations
"A study in the French civil law N°131-2016"
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English Abstract:

Pre-contractual negotiations did not receive attention from the French legislator
until 2016, despite constituting the link that connects contracting parties and leads
to the conclusion of the final contract. The French legislator, responding to judicial
demands, initiated amendments to the general contract law and proof of obligations
under Order 2016-131 issued on February 10, 2016, organizing the provisions of
this important stage and making civil liability a consequence of violating the rules
of this stage. The French legislator was keen to emphasize that the rules governing

pre-contractual negotiations, represented in freedom to negotiate in good faith, the




duty to provide information, and maintaining confidentiality of information, are
self-standing rules completely independent of those resulting from concluding the
final contract. The rules that frame pre-contractual negotiations are real guarantees
for protecting the negotiator on one hand, and are also capable to a large extent of

ensuring good and proper preparation for the final contract on the other hand.

Keywords: Legal system, pre-contractual negotiations, French civil law.
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English Translation:

Chapter One: Rules Governing Pre-Contractual Negotiations

The French legislator organized pre-contractual negotiations starting from the
initiative stage, through their commencement until their termination, in articles
1112, 1112-1, and 1112-2 of the French Civil Code, making them necessarily based
on three fundamental controls: freedom to negotiate in good faith (Section One),
the duty to provide information (Section Two), and finally the duty to maintain

confidentiality of information (Section Three).
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English Translation:

Section One: Freedom to Negotiate in Good Faith

Article 1112 of the French Civil Code states that "the initiation, commencement,
and termination of pre-contractual negotiations are free and must be subject to the

requirements of good faith."

Under this text, the French legislator has established the classical judicial
solution implicitly provided in the rules contained in the new articles. While
freedom to negotiate means that each party has complete freedom to enter into any
negotiations at any time they wish, conversely, they may also terminate and
withdraw from them by their unilateral will, provided it is in good faith. Therefore,
Article 1112 of the Civil Code confirmed that freedom to negotiate as well as
withdrawal from negotiations must necessarily be according to the principle of
good faith, which is considered a rule of mandatory nature under the same text as
well as Article 1104 of the Civil Code. This text is considered part of public order,
and therefore, while pre-contractual negotiations are free, they are subject to the

binding rule of good faith, which cannot be agreed to be violated.
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English Translation:

The rule of good faith is not new in French law of 2016, but is a known rule in
the Civil Code of 1804, when Article 1134/3 stated that contracts created legally

must be executed according to the rules of good faith. Therefore, this rule was




required in contract execution. However, its concept in the new law is not
innovative but evolutionary, as it extends from the preparatory stage, i.e., pre-
contractual, which is the negotiation stage organized in the new law, to the stage of

contract formation and execution.

While the principle of freedom to negotiate aligns with the principle of will
autonomy that empowers a person to negotiate any contract they wish, unleashing
negotiation freedom without restrictions or controls would allow for non-serious
negotiations that could waste time, effort, and money. Moreover, negotiations
aimed merely at examining market conditions or learning about the other party's
business volume or revealing their secrets. On this basis, parties during this stage
face contradictory considerations: one relates to negotiation freedom where the
negotiator retains complete freedom throughout this stage and can withdraw from
negotiations, while the other relates to ensuring negotiations by providing
reassurance for this stage, so as to proceed with negotiation and feel comfortable

that the other party will not act contrary to good faith requirements.
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English Translation:

Section Two: The Duty to Provide Information

Article 1112-1/1 of the French Civil Code states: "If one of the parties knows
information of decisive importance for the consent of the other party, they must
inform them as soon as possible if the latter is legitimately unaware of this

information or trusts the contracting party."




From this text, it is clear that the duty to provide information relates only to
important information affecting the other party's consent, and applies only to
information that one party knows and the other is unaware of. This means a party
cannot be held responsible for not providing information they do not possess or
own, nor for not providing information already known to the other party. The judge
has discretionary power to monitor the balance between one party's obligation to
provide information and the other party's obligation to inquire, meaning a party
cannot claim ignorance of information they should have known or that they placed

excessive trust in the other party.
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English Translation:

Paragraph 3 of Article 1112-1 French Civil Code established criteria for
describing information as important, measuring it by its direct and necessary
relationship either to the contract content or the parties' characteristics. This is
specific to the duty to provide information in pre-contractual negotiations, where
relying on these two criteria raises application difficulties regarding knowledge of
information clearly important to contract validity, or what the negotiator doesn't
know or might not know. The burden falls on the party claiming existence of
information that should have been disclosed to prove it should have been disclosed,
while the other party can prove they provided it, as established in Article 1112-1
paragraph 4.




Paragraph 3 of Article 1112-1 French Civil Code states "However, this duty does
not extend to estimating service value." This text stems from French judicial
applications, specifically the Baldus decision, confirmed by the 2007 decision
stating that a buyer, even if professional, is not obliged to inform the seller about
the value of the purchased item. This solution was generalized by the 2016 French
Civil Code amendment as it relates neither to the buyer nor the concluded contract,
despite literal application of Article 1137/2 French Civil Code on fraudulent
concealment "la reticence dolosive" leading to indirect implication of providing

value information.
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English Translation:

Section Three: The Duty to Maintain Information Confidentiality

Article 1112-2 French Civil Code states: "Anyone who uses or discloses without
authorization confidential information obtained during negotiations bears liability

according to general rules."

This new text in French Civil Code is inspired by international texts, particularly
European principles of contract law, and also confirms Article 1240 Civil Code
regarding tort liability for personal acts. The importance of this duty appears in
significant contracts, especially technology transfer contracts, commercial
franchise contracts, industrial contracts, and others, where the negotiator must
maintain secrets learned during negotiation. Negotiations may require one party to

disclose important secrets to the other, even if legally unprotected. This




information may be general or specific to the providing party, and may relate to

technical knowledge transfer as in technology transfer contracts.
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English Translation:

As a rule, the confidentiality principle according to Article 1112-2 French Civil
Code applies automatically, even without agreement on information confidentiality
during this period, but the problem lies in the nature of confidential information,
persons required to ensure confidentiality, and finally the duration of respecting

confidentiality.

Information requiring confidentiality falls into two types: first, information
given confidential character by its owner during contract conclusion, measured by
mutual trust between them (such as company financial and technical position, fees,
research, designs, etc.) - information that cannot be disclosed without owner
consent. The second type includes naturally confidential information causing
material or moral harm if disclosed, such as personal information related to the
negotiator's private life, like health condition information of a contracting party,
such as illness, etc. The duty to maintain confidential information here is based on
protecting everyone's right to private life, making disclosure dependent on the

information owner's consent.

955



