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Section Two: Conditions for Civil
Liability Arising During Pre-
Contractual Negotiations
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The conditions for civil liability arising during pre-contractual negotiations differ
according to their nature, whether it is tortious liability, which we will address in
the first branch, or whether it is contractual in nature, which we will address in the

second branch.
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First Branch: Conditions for Tortious
Liability Arising During Pre-Contractual
Negotiations
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Tortious liability during the negotiation phase requires the existence of a fault on
the part of the negotiator that could cause harm to the other party. Therefore, the
conditions for establishing this liability are linked to the availability of its

elements: fault, damage, and causal relationship, which we will address as follows:
ozl <Y
First: Fault
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The French legislator did not define the fault required for tortious liability that is
pre-contractual in nature, which necessitates referring to jurisprudence, where it is
defined as "a behavioral deviation that an ordinary person could not commit if they

were in the same circumstances as another person."
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Deviation is the source of tortious liability stipulated in Article 1240 of the French
Civil Code. Tortious fault during this stage takes a broad scope that encompasses
the abuse of the freedom not to contract, such as arbitrarily breaking off

negotiations. Therefore, fault is measured by the reference behavior of the fault




perpetrator, meaning it is measured in relation to an ordinary abstract person in the

same circumstances.
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The fault is represented in what Article 1112 of the French Civil Code established
when it ruled that initiating, starting, and breaking off pre-contractual negotiations
are free, provided they are done in good faith. The latter is considered one of the
guarantees of the pre-contractual negotiation stage, along with the necessity of
providing important information that affects the other party's consent as stipulated
in Article 1112-1/1 of the French Civil Code, in addition to the duty to maintain
information confidentiality during the negotiation stage established under Article
1112 of the French Civil Code.
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Therefore, breaking off negotiations as a rule cannot entail any liability as long as
it was not done in bad faith, by which we mean "the intention to harm the other
negotiator." Pre-contractual fault requiring tortious liability may take many forms,
including breach of mandatory good faith, the duty to provide information, and

maintaining confidential information.
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The timing of breaking off negotiations is of paramount importance, as liability
becomes more viable when the break occurs at an advanced stage of negotiations,
because the negotiator's trust increases as negotiations progress, thus increasing the
belief in concluding the contract. Trust is considered an appropriate criterion for
pre-contractual fault in the negotiation stage. This was adopted by the Court of
Appeal (Riom) when it ruled that: "...when negotiations reach, in their duration and
intensity, a sufficient degree to make the party's legitimate belief that the other

party is about to conclude the contract... then the break is qualified as a fault."
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However, the problem lies in determining the time at which negotiations can be
considered to have an advanced character capable of forming a legitimate belief in
concluding the contract. While the pre-contractual negotiation stage is based on
freedom, including the freedom to break off negotiations at any time, based on the
parties' intention not being directed toward final commitment, asserting the
consideration of the criterion of betrayed trust (la confiance trompée) poses the risk
of expanded acceptance of pre-contractual liability in the name of the "principle of
freedom." Therefore, the application of this criterion should be limited to cases
where the analysis of facts reflects the existence of "legitimate, serious, and

expected" trust arising from the conduct of one of the negotiating parties.
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Second: Damage
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The French legislator in the latest amendment to the Civil Code in 2016 was keen
to establish "legal security"” on one hand, and put an end to the divergence of
judicial rulings and decisions on the other hand. This is clearly evident when it
clearly defined the scope of compensable damage. In this framework, it stipulated
that the latter does not include the benefits that could have been achieved if the
contract had been concluded, meaning the exclusion of compensation for loss of
opportunity because this contradicts the nature of negotiation, which is considered
a legal means related to discussing the terms of the final contract, where

compensation for merely the possibility of concluding the contract is not useful.
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By contrary interpretation, the compensable damage in this case must be certain,
and this is easy to observe and poses no problem, because it usually happens that
parties spend some expenses to prepare for concluding the contract such as travel
expenses, studies, etc. In this case, the injured party can be compensated for what
they spent. Therefore, pre-contractual damage is mostly material, represented by
financial loss, and moral damage can also be compensated in case of harm to

commercial reputation.
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Third: Causal Relationship
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The damage arising during the pre-contractual negotiation period must be a direct
result of the committed fault, which justifies the presumption of causality in the
field of breaking off negotiations. If there is no relationship between the fault,
which takes the form of one of the legally stipulated duties, and the damage, then
there is no room to determine compensation, and the causal link is negated if the

fault is due to the act of the injured negotiator.
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It 1s incumbent upon the plaintiff seeking compensation to establish proof of the
causal relationship between the fault and the damage, and the trial judge must
demonstrate its availability in the judgment, otherwise this would be considered a
reason for the inadequacy of the judgment that requires cassation. While the facts
fall under the discretionary authority of the judge, determining their availability or

absence 1s a matter of law subject to the supervision of the Court of Cassation.
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Second Branch: Conditions for
Contractual Liability Arising During Pre-
Contractual Negotiations
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The establishment of contractual liability during the pre-contractual negotiation
period is an exception to the general rule, which is the establishment of tortious
liability when there is any fault that causes harm to others outside the contractual
framework. However, contractual liability can arise from faults issued by the
negotiator before contracting that harm the other party if this period has been
organized by framing it in the form of a preliminary contract (first) where there has

been a breach in fulfilling the obligations resulting from it (second).
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First: Contractual Framework for Negotiations
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For the contractual liability of the negotiator to arise, this stage must be framed by

a preliminary (preparatory) contract, where what distinguishes the latter is the time




element. This type of contract precedes the conclusion of the final contract and is
also concluded in preparation for the final contract. It is a phased or temporary pre-
contractual contract through which the parties look toward achieving a final
contract. These contracts fall in the stage subsequent to negotiation and prior to
concluding the final contract. Therefore, the preliminary contract finds its temporal
scope in the period of preparing for the final contract, i.e., before the contracting
period, and is considered a contractual means that emerged on the occasion of this

period related to the will in order to guarantee and secure the future.
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The problem raised by the preliminary or preparatory contract relates to proving it,
especially when the two wills match at this stage but implicitly, i.e., without the
contract being written. In this case, the preliminary contract is proven by all means,
and in case of agreement on a specific obligation, this agreement is qualified as
contractual where consent is considered necessary and sufficient for the existence
of the contract. The contractual obligation can relate to any subject provided it does
not violate public order and public morals. The preliminary contract can itself be
the subject of negotiation or the subject of concluding another contract, and then
any other document can be a means of proving its existence by merely expressing

the desire clearly to be bound by a specific obligation.
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Second: Breach of Performance of the
Preliminary Contract
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Breach of performance of the preliminary contract is qualified as contractual fault
according to the general rules of contractual liability. Proving it requires merely
comparing the obligations arising from it with the parties' actions, i.e., between the
debtor's conduct and the content of their obligation. The judge assesses the
situation that would have resulted in case of correct performance of obligations.
The preliminary contractual fault may take many manifestations, including
refusing to enter into agreed negotiations, breaking off negotiations without serious
justification, failure to provide information, as well as disclosing legally protected
secrets, and other faults that prevent the conclusion of the final contract and result
in contractual liability. In such cases, the judge cannot compel the breaching party
to negotiate, nor can they compel them to contract, but only has the option of

granting compensation to the injured party.
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Third Section: Effects of Civil Liability
Arising During Pre-Contractual
Negotiations
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As a rule, the debtor is obligated to fulfill their obligations voluntarily, regardless
of their source. Performance is voluntary when the negotiator fulfills what they
committed to according to what is legally or contractually stipulated. If they do not
fulfill the obligations entrusted to them, they are subject to forced execution, and if
that becomes impossible, they are obligated to provide compensation. However,
the specificity of the pre-contractual negotiation stage makes specific performance
impossible, meaning it must be excluded, which we will address in the first
subsection, while only another solution remains for the debtor, which is providing

compensation to the creditor, which we will address in the second subsection.
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First Subsection: Exclusion of Specific
Performance
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Specific performance as an effect resulting from civil liability for the obligation
that was breached during the negotiation period, i.e., before concluding the final
contract, which caused harm to the creditor, is a difficult matter. This is because it

1s impossible to conceive compelling the debtor to negotiate according to the rules




governing this stage as legally stipulated, such as negotiating freely and in good
faith and the duty to maintain information confidentiality, although it can be
somewhat conceived in case of failure to provide information. Therefore, specific
performance is generally difficult because it involves an infringement on the
personal freedom of the negotiating debtor, as well as establishing the subject of
negotiation against the parties' will, which deviates from the rule of "freedom of
negotiation." Furthermore, excluding specific performance is justified by the fact
that negotiation does not necessarily have to lead to concluding the final contract,
as well as the inconceivability of the judiciary substituting for the parties' will in

concluding the contract if the debtor breaches performance.
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Second Subsection: Settling on Accepting
Compensation
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If specific performance is not possible for the reasons mentioned above, then
performance by equivalent to remedy the occurred damage is considered possible
and takes the form of compensation known in the general rules of tortious liability,
provided that the compensation covers the entire damage suffered by the injured
plaintiff, which they must prove and which must meet the conditions of

compensable damage.
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Compensation is subject to the discretionary authority of the trial judge in its
assessment, meaning this matter is not subject to the supervision of the Court of
Cassation. While compensation according to general rules includes actual loss and
lost profit, the first part represented by assessing actual loss is considered simple,
as long as it is based on elements proving damage that has occurred. Therefore,
compensation for it will include expenses incurred by the injured negotiator for
negotiation, preparation for the intended contract, technical studies, expert reports,
travel, accommodation, communications, etc. It includes both material and moral

damages equally.
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As for compensation for lost profit, it is somewhat difficult to accept its
assessment, because this means arranging an effect on a contract that has not yet
been concluded. That is, compensation for lost profit is not possible in the case of
tortious liability, while this remains possible in the case of contractual liability
arising during the pre-contractual negotiation period, which occurs when this stage
1s organized by a preliminary agreement prior to the contract as we saw previously
- as well as in cases where the contract is concluded and then it becomes apparent
that there was a breach against the negotiator of the obligations entrusted to the
debtor. Here, there is no objection to compensating the injured party according to

general rules for lost profit as well as actual loss.
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Conclusion
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Through our study of the legal system for pre-contractual negotiations in French
Civil Code No. 2016-131, we conclude the following: The rules governing pre-
contractual negotiations in the new French Civil Code are considered real
guarantees for protecting the negotiator on one hand, and are also capable to a large
extent of ensuring good and proper preparation for the final contract on the other
hand.
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The rules governing pre-contractual negotiations, represented by the freedom to
negotiate in good faith, the duty to provide information, as well as maintaining
information confidentiality, are self-standing rules completely independent of those

resulting from concluding the final contract.
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The negotiator's breach of legally imposed obligations during pre-contractual stage
negotiations necessitates civil liability according to general rules, which is
originally tortious in nature, and exceptionally contractual in nature when this stage

is framed by a contractual agreement.
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Based on the above, the French legislator has largely mastered the regulation
of the pre-contractual negotiation stage through the 2016 Civil Code. On this
basis, we suggest: that the Algerian legislator adopt similar texts in the Civil
Code to keep pace with developments in international trade in general and
French law in particular, as it is unreasonable for such an extremely
important stage, which is crucial in the proper formation of contracts, to
remain without any special regulation and merely be implicitly subject to the

principle of good faith.
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In light of legislative dynamics, the Algerian legislator should regulate the
contractual negotiation period instead of leaving it in the context of
implicitness and ambiguity by explicitly stipulating its importance in the
Civil Code.




