The Theory of Emergency
Conditions and Their Impact on the
Implementation of the Contractual
Obligation
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The contingency theory requires that if, after the conclusion of the contract
and prior to the completion of its implementation, unexpected events occur
that result in a serious disruption of the balance between the obligations of the
parties, making the obligation of one of them burdensome and threatening
them with significant loss, then the judge may modify the terms of the
contract, departing from the general rules that establish that the contract is the

law of the contracting parties.

Keywords: Emergency circumstances, judicial power, contract

modification.
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Introduction

The contracting party is obligated, under a valid contract, to fulfill the obligations
that this contract creates in their responsibility. The legislator has described the
contract as "the law of the contracting parties," which requires respecting and

implementing it, and it may not be modified except by agreement of both parties.
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However, if the execution of the contract extends for a long period of time, as is the
case with supply contracts and duration contracts, the parties to the contract are
exposed to risks that increase as the duration of contract execution increases. The
obligations and rights of each of the contracting parties are determined in the
contract in consideration of certain economic circumstances and data that were the

subject of their expectations.

i) Cal phal 8 el 3 sie g a5l agie 8 Jladl ga LS Al sha e ) B ey ied) 2w (IS 13 ) e
DBl A8l 8 aa palatall (e S (3 g8 5 Calal 8 a8al) 265 Baa Cala ) LalS 2y 35 Hlalal () gaa jaty
aeilad g1l Slae cilS dine dgaliat) Cldara 5 gyl )

Chapter I: Nature of the Theory of
Emergency Conditions

Section 1: Definition of the Theory of Emergency
Conditions

An emergency condition has been defined as: "a general, unusual or abnormal state,
or a general material fact that was not anticipated by the contracting parties at the

time of contracting, and it was not within their power to arrange for its occurrence



after contracting. This results in the fulfillment of the contractual obligation
becoming burdensome for the debtor, threatening them with significant loss, even

though it has not become impossible."
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Characteristics of the Theory of Emergency
Conditions

1. Exception to the Binding Force of Contracts: The theory of emergency
conditions is an exception to the principle of the binding force of contracts, which
requires that contracts cannot be modified except by agreement of the contracting

parties.
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2. Public Order Nature: The application of the theory of emergency conditions
relates to public order, meaning that it is not permissible to agree in the contract to

exclude its application.
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Comparison Table: Emergency Conditions
vs Related Legal Theories
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Chapter Il: Provisions of the Theory of

Emergency Conditions

Section 1: Conditions for Applying the Theory

Conditions Theory

1. Exceptional Event
(AL Sl

Flowchart: Five Conditions for Applying Emergency
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2. General Nature

3. Unforeseeable
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First: Exceptional Event Must Occur - An exceptional event means an event that
does not fall within the category of events that occur according to a known system,
1.e., an event that rarely occurs and appears abnormal according to the usual course
of life.
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Second: The Event Must Be General - It is not sufficient for applying the theory
that an exceptional event occurs, but it must be general, i.e., not specific to the

debtor alone.
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Third: Unforeseeable and Unavoidable - The event must be unforeseeable and
unavoidable. If the event was foreseeable or unforeseeable but avoidable, the theory

does not apply.
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Section 2: Scope of Application

Contract Type / £.& Applicability / 4

Reason / <l

-

e

Duration Contracts / 253 Fully Applicable / Gxkill 38 Extended performance period /
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Section 3: Effects of the Theory

When the conditions for emergency circumstances are met, the judge may, according
to the circumstances and after balancing the interests of both parties, restore the

burdensome obligation to a reasonable limit.
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Glossary of Key Legal Terms

Emergency Conditions A )all oy hall Circonstances Imprévues
Contractual Obligation (g8l o) yilY) Obligation Contractuelle
Force Majeure 3 alal) 5 4l Force Majeure

Binding Force of Contract 2821l 4 Hlall 3 g3l Force Obligatoire du Contrat
Burdensome Performance 58 all ¢laY) Exécution Onéreuse
Economic Balance LB () 5l Equilibre Economique

Contract Modification Jall Jaams Modification du Contrat



Judicial Power (ol Aol Pouvoir Judiciaire

Public Order alad) all) Ordre Public
Contractual Stability ERC P g Stabilité Contractuelle
Conclusion

We conclude from the above that the theory of emergency conditions grants the
judge the power to modify the effects of the contract to restore the burdensome
obligation to a reasonable limit that is compatible with the requirements of justice,

good faith, and honor in dealing.
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