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PART ONE: Civil Law Terminology
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The concept of contract / i\ psgds
I. DEFINITION OF CONTRACT

Contracts are made by ordinary people in everyday situations, often many times during a day.
It may be oral or in writing.

Apart from a few exceptions (such as the sale of real estate) a contract may take special form.
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_ A contract is an agreement between parties, creating mutual obligations that are enforceable
by law.
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_A contract is the concurrence of two intents to produce a juristic effect.

_Or: It 1s the agreement of two wills to create, modify or extinguish a legal or juristic
relationship.

356 TSl e csl] sl s
A s s8] of L of slas) o cal] @ily sn 1

_According to Art. 1101 of the French Civil Code: "A contract is a concordance of wills of two
or more persons intended to create, modify, transfer or extinguish obligations."
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_According to Article 54 of the Civil Code: "A contract is an agreement by which one or more
people bind themselves, towards one or more others, to give, to do or not to do something."
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_According to Article 87 of the Jordanian Civil Law: "A contract is the joining of the offer from

one of the contracting parties with the acceptance of the other in a manner which proves its
effect on the object of the contract and creates obligations for each party."
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From these definitions, we derive the following elements:

The contract is different from the agreement to the extent that if the contract gives rise to

specific obligations, the agreement not only creates obligations but also allows them to be

transmitted, modified or extinguished. The contract is a variant of the agreement.

_the contract includes obligations, it therefore constitutes a commitment and a reciprocal
legality of each party towards the other (...gives, does, does not do).

_the contract is an act done with the aim of producing legal effects.
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Distinction between the contract and the unilateral legal act

It is necessary to distinguish the contract from the unilateral legal act; the first is formed by the
will of at least two people while the second is created by the will of a single person; the latter,
in addition to alone creating the legal act, is the only one to bear the legal consequences of its
commitment. The unilateral legal act must be distinguished from the unilateral contract which
is created by the will of two people but only entails obligations towards a single person.
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The different classifications of contracts / 3siell ddkisll Oliied)

In practice, there is a large number and variety of contracts, hence the need to develop a
classification in order to order this diversity.

Depending on the aspect taken into consideration, there are multitudes of classifications:

e The classification of contracts according to their mode of formation

e The classification of contracts according to their effects

e The classification of contracts according to the advantages obtained by the parties

o The classification of contracts according to their mode of execution

e The classification of contracts according to the existence or not of special
regulations
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1/The classification of contracts according to their mode of formation

By taking into account the method of formation of the contract, we can distinguish between
consensual contracts and formal contracts, and real contracts:
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A/ Consensual contracts:
The consensual contracts are formed by the sole exchange of consents of the contracting parties,

without it being necessary to observe a particular form (e.g. sale). This is the principle in
Algerian law according to the provisions of Article 59 of the Civil Code which states: "the
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contract is formed as soon as the parties have exchanged their concordant wills, without

prejudice to legal provisions".
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B/ Formal contracts:

The formal contracts are formed by the completion of a form well defined by law. In other
words, the solemn contract is one for the validity of which the law requires that consent be
given in certain forms. These consist of the drafting of a writing which can be, depending on
the case, notarized or under private signature. In the event of non-compliance with these forms,
the contract is void (Ex: the sale of a real estate).
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C/real contracts:

Real contracts are contracts that require, in addition to the consent of the parties, the physical
delivery of the thing.
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2/ Classification of contracts according to their effects

If the effects of the contract are reciprocal, we speak of synallagmatic or bilateral contracts.
When they are not reciprocal, we speak of unilateral contracts.
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2/Classification of contracts according to their effects

If the effects of the contract are reciprocal, we speak of synallagmatic or bilateral contracts.
When they are not reciprocal, we speak of unilateral contracts.
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A/ the synallagmatic or bilateral contract:(cwslzl &ol1 o) LJ301 35da)))

According to the provisions of article 55 of the algerienne civil code: "the contract is
synallagmatic or bilateral, when the contracting parties are reciprocally obligated towards each
other". What characterizes the synallagmatic contract is that it creates reciprocal and
interdependent obligations between the parties. Each party plays the dual role of creditor and

debtor .Thus, in the sale, the seller undertakes to deliver the thing sold, the buyer reciprocally

undertakes to pay the price.
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B/ the unilateral contract:(4>y <l a3l Aiall)

According to article 56 of the Civil Code: «(the contract) is unilateral when one or more persons
bind themselves towards one or more others, without the latter having any commitment«, What
characterizes the unilateral contract is therefore that it creates an obligation to be borne by only

one of the parties.
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3/the classification of contracts according to the existence or not of special regulations

We distinguish here between nominate and innominate contracts.
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A/ nominate contract(sLe.l >5is))

Nominate where the law gives the contract a special designation or particular name in the civil
law e.g: sale contract.
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Innominate where the contract has no special regulation, or special name. e.g: medical contract.
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4/Classification of contracts according to the advantages obtained by the parties

In this context, we can distinguish between onerous and gratuitous contracts.
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A/Onerous contracts(doglal) 34ds)

A contract is onerous where each of the parties receives a benefit from the other in return for
what he provides.
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B/ gratuitous contracts(g »d! Ais)

It is gratuitous where one of the parties provides a benefit to the other without expecting or
receiving anything in return e.g donation.
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5/The classification of contracts according to their mode of execution (performance)

In this context, we distinguish between contracts of instantaneous performance and contracts
of successive performance.
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A/ contract of instantaneous performance(.sysd!) Adall)

A contract of instantaneous performance is one whose obligations can be performed as a single
act of performance.
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B/ contract of successive performance( .l Lsl)
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A contract of successive performance is one of which the obligations of at least one of the
parties are performed in a number of acts of performance over a period of time.
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Formation of contract(4is\ .;555)

For a contract to validly produce its legal effects, it must meet, according to the Civil Code,
conditions of formation and validity: valid consent, capacity to contact for all parties, a certain

object, a legal cause.
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THE CONSENT('3)

Consent is the agreement of the contracting parties on all points of the contract. This is the first
valid condition for the formation of a contract such as the Algerian Civil Code provides in
Article 59 «the contract is formed as soon as the parties have exchanged their agreement,

without prejudice to legal provisions ».

Thus Article 59 of the Algerian Civil Code affirms the principle that the simple exchange of
consents is generally sufficient to give rise to a contract except where a condition of particular

form is required by law.
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Offer and acceptance(Js.dls Y1)

The agreement of the wills breaks down into two elements the offer and the acceptance a party
takes the initiative of the contract, it expresses its will to contract by a statement to this effect.

This is an offer or an offer .The addressee of the offer will express his agreement, either
immediately or after a period of reflection, by a statement to that effect. This statement is
acceptance .Consent is the meeting of two components that are offer and acceptance.
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A/ Offer(<«Y))
An offer can be defined as follows:
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"An expression of willingness to contract on certain terms, made with the intention that it shall

become binding as soon as it is accepted by the person to whom it is addressed."
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Offers can be one of two types:
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*Specific: made to one person or group of people. Then only that particular person or group of

people can accept.
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*General: made to 'the whole world' (or people generally) , particularly seen in the cases of

rewards and other public advertisements.
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Forms of expression of the offer:

In general, the offer is express, it can be made to a person present or absent. It can be declared
verbally; in written, by signs in general use, and also by such conduct as, in circumstances of

the case; leaves no doubt as to its true meaning.
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A declaration of intention may be implied when neither the law nor the parties require it to be
expressed.
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Offer and invitation to treat(\3ul 55s4ly Addl))

An offer must be distinguished from an invitation to treat, by which a person does not make an
offer but invites another party to do so, common examples of invitations to treat include

advertisement or display of goods on a shelf in a self-servise store.
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The withdrawal of an offer(<\g¥! ;s Jgialt)

An offer can be revoked, or withdrawn, by the offeror at any time before it is accepted. This
must be communicated to the offeree before acceptance takes place.
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An offer may not be withdrawn before the expiry of any period fixed by the offeror or, if no
such period has been fixed, the end of a reasonable period.
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If the person who declared the intention dies or becomes legally incapable before the declaration
of intention takes effect, the declaration of intention shall not be less effective at the time it

comes to the knowledge of the person for whom it intended, unless the contrary is shown by
the declaration of intention or by nature of the
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B/ Acceptance

An acceptance is the manifestation of the will of the offeree to be bound on the terms of the
offer.
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The acceptance shall be identical with the offer and if acceptance is attached with an additional
restrictions or amendment of the offer, it shall be considered as rejection amounting to a new

offer.
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Silence does not constitute acceptance. But it is considered as acceptance in exception cases
determined by the law.
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According to the provisions of the article 68 of Algerian civil law " in the case in which an
offeror could not, by reason of the nature of the transactions in accordance with commercial
usage, or an account of the other circumstances have anticipated a formal acceptance, the
contract is deemed to have been concluded, if the offer is not refused within a reasonable time,
failure to replay is equivalent to acceptance when the offer relates to dealing already existing

between the parties, or when the when the offer is solely in the interests of the offeree.".
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Vises of consent (defects affecting consent)

A/Mistake or error: &)

Error is a false representation of reality. It may result from ignorance of the existence of
something that really exists or from a wrong belief in the existence of something that actually

does not exist.
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For a contract to be annulled because of an error incurred by one of the parties the error must
have determined that party's consent, that is, the error must affect the reason why the party
consented to obligate himself or, in other words, it must be clear that the party would not have

bound himself if such error had not been made.
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A party to a contract my deemed the avoidance of the contract if he committed an essential
mistake, if the other party committed the same mistake or had knowledge thereof, or could have
easily detected the mistake
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A mistake is an essential mistake when its gravity is of such a degree that if it had not been
committed the party who was mistaken would not have concluded the contract.
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The mistake is deemed to be essential more particularly:
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a/ when it has bearing on the quality of the thing, which the parties have considered essential
or which must be deemed essential, taking into consideration the circumstances, surrounding

the contract and the good faith that should prevail in business relationship.
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b/ when it has a bearing on the identity or one of the qualities of the person with whom the
contract is entered into.
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Indifferent mistake or error( s »& L)

- The secondary qualities of the things or person esall 5 s &l 45Ul wliall 3 Ll
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duress or Fear(e! SY1)

Duress can be defined as an act that creates fear in the other contracting party leading to
contract.

Duress can be physical or moral.

G ol SY 06K OF S lad) U] 658 & =Y el Gl (3 2 ) of Oogdl iy b b o SYI G s

\3).‘» j\

To appreciate violence: it must be taken in the consideration :
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- Ifhe is male or female. 5 o |55 015713
- His age. J!
- His social conditions.&sta=Y) U

- His health. a2}l di

- Any other circumstancescs >\ <35 b i



