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Commercial law is an ancient law, but it is newly codified. Commercial rules have existed since
the ancient era in the form of customs circulated among merchants, governing most commercial
transactions. However, as a result of the speed and privacy of these transactions, special,
independent provisions and rules were necessary to govern these actions, and the codification
of commercial law has developed throughout the ages. To write down its provisions and some

customs to become legal texts.
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Definition of Commercial Law:

In the absence of any established legal definition of the term "commercial law", many jurists
on the subject have put forward various definitions of their own, these include the following:
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commercial law is: "that branch of law which is concerned with rights and duties arising from
the supply of goods and services in the way of trade."
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By considering that definition it will be noted that that definition dealt solely with the
transactions themselves without lending much regard to persons who perform such transactions,
and whether they were traders who are practicing these operations in a professional manner, or
that it would suffice if such operations are conducted by the ordinary persons who are not taking

the trade as a profession.
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Of the same approach was another writer who commented, though differently, on the terms
that: "commercial law is an expression incapable of strict definition, but it is used to

comprehend all that portion of the law which is more especially concerned with commerce,
trade and business

(@3 Cupad) LB 8 s (g)lndl 0ol W) Shlall ccalz S OIS0 AT IS Ble s el o
SVl glndll ol (S g 0 O g o5 1 IS i) psizy a8y

Again, the above writer quoted another definition for the same term as: "the special rules which
apply to contracts for the sale of goods and to such contracts as are ancillary thereto, namely,
contracts for the carriage and insurance of goods and contracts the main purpose of which is to

finance the carrying out of contracts of sale."
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It is to be gathered from the above that the common feature of these various definitions is the
mercantile nature of the subject, i.e. the commercial law is the law of commerce, being the law
concerned with commercial transactions (only) without giving much regard to the personal
factor of performing these transactions
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On the other hand, Article (1) of the Algerian Commercial law was clear in stipulating the
material element when identifying the application of its provisions to all commercial
transactions which are conducted by the person (natural or juridical person) for whom the
quality of trader is established. In other words, the commerciality by the Algerian legislation is
applicable to commercial transactions, to merchants and to all other persons involved in

commercial transactions, for whom the quality of trader is established.

ST ey i e (ol Lzl e adl (3 asesly 1A )t 0glEl e (1) 350 0B (o5 T Al e
By . il U dio e @) (e o bl jasadl) asesdl g @) yladl oSl o e
oY sl ey adly bl SNl e ey I mpadl ade an ) (glndl mlall 0B (52

b il 2 A e ) lndl el (3 SR



L) Ao gestl = ilend &6 diw dgpdfV) ulide O 12

On their part, the Arab jurists found that the term "Commercial Law" is an ambiguous term.
However, despite this ambiguity some jurists tried to articulate a specific definition for
commercial law as "a branch of private law which governs a category of transactions called

commercial transactions and a category of persons called the traders."
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We can say that the dynamic expansion of commercial activities in a daily rate makes it difficult
to define the commercial law as the law of commercial transactions only, nor it would be

prudent to ignore a class of people who practice trade as their profession, hence a combination
of the two factors are needed to make a satisfactory definition of the term commercial law,

though such term remains unspecific.
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Scope of Commercial Law

In general, it is possible to frame the scope of the commercial law by highlighting the two
factors on which the definition of this law rests, that is to say the commercial transactions as

the material element, and the personal element reflected by the traders.
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Whilst the natural process of things suggests that both the above elements are considered,
differing opinions eliminated either of the elements and adopted the other, in practice, therefore,

two theories emerged, depending on the material element or the personal factor.
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Material Theory: As it has been demonstrated earlier, jurists in commercial law restricted the
definition of their branch of private law to commercial transactions within being able to provide

and exhaustive definition of this term.
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The basis of this approach by Common Law jurists is well known to Latin Law jurists and
subsequently the Arab jurists, who distinguished between the civil transactions, commercial
transactions and mixed transactions

lpjer 2l el leidll @ pag a0 elei s T Bgjme adll DS olels U3 pn e i oLy
dalisll o lalally dy) el D lelally a5l Malall g
According to this theory, the application of commercial law is extended to all commercial

transactions, notwithstanding who is performing such transactions, hence the commercial law
provisions apply to all

transactions which are specifically categorized as such, or transactions which are commonly
practiced within the commercial environment, even if non-professionally conducted, or

incidentally practiced for one time.
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It is evident that his theory enlarges the scope of applying commercial law not only to

transactions legally specified as such, but it also applies to what has been considered to fall
within the commercial activities regardless the person conducting them.
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Personal Theory

Contrary to the above concept in the system where the subject matter of the commercial law
are the persons who are professionally involved in trade, i.e. the merchants, hence it is the
function of the jurist or the legislator
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It may be noted, however, that while the application of commercial law to a specific category
of professionals was then acceptable due to many social factors, which deterred merchants from
conducting their business satisfactorily, it was during that period that some of the most

important features of modern bill of lading, the concepts of assignability and negotiability.
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The situation in Algerian law

The Algerian commercial law takes both theories in consideration. Where it applies the
commercial law to the commercial acts and the acts by traders.
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Principles of the Commercial Law

Commercial law has a distinctive character from all other legal branches, because the
advantages it entails are not found together in any other legal branch. Its rules are organized in
a way that responds to the characteristics of speed and credit imposed by the transactions of

commercial life.
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Rapidity

Commercial law is very faxable in regard of commercial transaction where the parties can
change or terminate the contract without the need of court decision, also there are provisions in

the commercial law that allow the court to respond fast in case of commercial dispute.

Credit

Credit means a feeling of confidence in commercial transactions. A merchant who does not
have financial liquidity usually obtains the credit and trust of his dealers, so they give him
deadlines to implement his financial pledges. Therefore, the debtor is very careful to pay his
debts when the deadlines come in order to maintain the trust he has with others, and the credit

he earned with his creditors.
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Criteria of distinction between commercial and civil
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To distinguish between civil and commercial acts, we must differentiate between what is the
commercial act and what is the civil act:
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Anyone who considers the list of commercial acts mentioned in the Commercial Law will
conclude that these acts in reality are a mixture that is difficult to link to criterion. However,
jurists have sought since ancient times to search for general criteria to define commercial act
and distinguish it from civil act. In general, these criteria can be limited to The three (3) points

are:
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Criterion of Speculationi;lal! jl=s

The jurists of this standard believe that the basis and essence of the commercial act is
speculation and the intention to achieve profits. If the act or activity aims to achieve profit, it is
a commercial act, and if its owner does not intend those behind it to engage in speculation, then

it is a civil act, and the most notable example of that purchase for resale.
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Criterion of circulation:Jg'sd! s

Supporters of this criterion distinguish commercial act from civil act through the issue of the
circulation of wealth between people, because trade assumes the transfer of wealth from one

person to another. Accordingly, commercial act every act related to the circulation of wealth

from the time it leaves the producer until it reaches the consumer.
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Criterion of the entreprise:

When distinguishing between commercial and civil acts, the supporters of this criterion do not
rely on the nature of the act i.e. the extent to which it is related to the circulation of wealth) or
the intended purpose of it (speculation), as we saw in the previous two standards. Rather, they
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rely in particular on the extent of the professionalism of that act, as commercial act, in their
opinion, requires a certain degree of professionalism. A certain amount of organization, stability

and repetition, especially through the use of workers, machines and equipment. In other words,

this description cannot be given to individual act that are performed only once.
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The importance of distinguishing between commercial and civil act , Before studying
commercial acts, it is necessary to distinguish between commercial acts and civil acts.

Determining the status of the act, whether it is civil or commercial, has legal importance. If the
act is commercial, it is subject to the provisions of the Commercial Law, but if it is given a civil

status, the provisions of the Civil Code apply to it. Applying the provisions of the Commercial

Code or the Civil Code leads to a practical impact in several ways, including:

o e SO JlesY) dho Lt skl JlesVly dlnd) JlesW) (ny seed) o 1Y Ayl JlesY) anls L
whe Glad asall 2iall & coae) 131 Ll cg)lnal) 09N pSSY it 6 LS Jeall OIS (56 ) o \E
e ST s sde e ae b Ul oop gl 05l o ()bl 0pW pIS ket gl 05 S

In terms the competent judicial authority:

Some countries designate special judicial authorities responsible for adjudicating commercial
litigation. This specialization is imposed by considerations related to the nature of commercial
transactions, which require adjudicating them quickly and by following simple procedures other
than those followed before civil courts. Thus, we are before specialized commercial courts. In

Algeria, the specialized judicial system was introduced only after the promulgation of the Code
of Civil and Administrative Procedure, which granted jurisdiction to adjudicate commercial
litigation to the ordinary courts in general, as confirmed in article 32 of the Code. However, the

Algerian legislature had recently introduced the system of specialized commercial courts.
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In terms of freedom of proof:

The Algerian legislator requires proof with written evidence if the value of the transaction
exceeds one hundred thousand dinars in civil transactions in accordance with what is stipulated
in Article 333 of the Civil Code, except in exceptional cases. The Algerian legislator exempts
the necessity of providing this written evidence in commercial transactions. The principle is
freedom of proof in commercial matters except what is explicitly excluded, such as the
company contract, which is only proven in writing in accordance with Article 30 of the

Commercial Code.
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Grace period:

If the debtor of a civil debt is unable to fulfill it on the specified date, the judiciary may give
him a warning for a reasonable period in which to carry out his obligation if his condition so
requires, and the creditor will not suffer any harm from this postponement. However, in
commercial law, the judge is not granted such authority in view of what commercial
transactions require and what It is based on speed and confidence that require the merchant to

pay his debt on the specified date, otherwise this will cause him to declare bankruptcy.
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Solidarity between debtors:

Solidarity in civil matters is not assumed, but is based on an agreement or an explicit text,
Article 217 of the Civil Code. However, in commercial matters, the principle of solidarity is
assumed, but some jurists deny this principle because the text of Article 217 is absolute and
there is no special text in the law that stipulates solidarity. In commercial transactions, there are
scattered texts in commercial transactions, including Article 551, which stipulates solidarity

between partners in joint liability companies.
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Expedited enforcement: |\l 5Ll

Expedited enforcement is required by force of law for judgments issued in commercial matters,
whether these judgments are subject to opposition or appeal. However, the application of this
rule depends on the merchant in whose favor the judgment was issued paying a bond so that he

can implement the judgment expeditiously. As for civil matters, judgments are not enforceable

until they have the force of the ruling, that is, until the judgments become final and have
satisfied all avenues of appeal. Expedited enforcement in civil matters is not permissible except

in exceptional cases. The wisdom in implementing commercial rulings in an expedited manner
is due to the nature of commercial life, which requires speed, stability of transactions, and credit

support.
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Bankruptcy : iV

Bankruptcy rules are only applied to merchants, once they stop paying their commercial debts,
while the insolvency system is applied to civil persons. The bankruptcy system is specific to
merchants, natural or legal persons (commercial companies), and its goal is to support trust and

credit in commercial transactions.
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Acquiring commercial status : i,)=J L2l CL.S)

One of the benefits of distinguishing between commercial acts and civil acts is that the practice
of commercial acts by a person gives him a commercial character, and this characteristic results
in important consequences that grant him rights and benefits and entail duties, such as
subjecting him to registration in the commercial registry, and the obligation to bookkeeping of

the commercial books.

s Ayld b 4SS Lo ass 18 e dglond) Jles W) alglie OF w0l JlesWlg alodl JLasYI oy 38,401 3066 e
et oV cglndl el 3 Al aslias] e Slarly ade 559 Lliey By 4SS Bals oils 24l oda e
ayldl sudl



L) Ao gestl = ilend &6 diw dgpdfV) ulide O 12

Prescription: >t

The right lapses as a result of its holder remaining silent about claiming it for a period of time,
as his rights lapse after that legally specified period has passed. and Legislations differed in
Prescription period. French law sets it at 30 years, while Algerian law sets it at 15 years, and

this is what Article 197 of the Algerian Civil Code indicates.
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However, the Algerian commercial legislator has specifically specified a very short period of

prescription in commercial matters. For example, in commercial companies, Article 777 of the
Algerian Commercial Code stipulates that all claims against non-liquidating partners shall

lapses after five years.
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Commercial acts

The Commercial Code does not provide a definition of a commercial act, There are only legal
enumerations of acts, which are qualified as commercial acts.

There are three categories of commercial acts as defined by the articles 2, 3 and 4 of the
commercial code.
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Commercial acts by their object : art 02¢s)xd! Sl o 3311 ¢ sighl st dyylonsdl Jlos V!

Commercial acts by object are deemed commercial solely because of their object. It does not
matter what form they take or who performs them . Thus, commercial acts by object are subject

to the provisions of commercial law even if they are not carried out by a merchant.
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According to the text of Article 2 of the Commercial Law, there are two types of commercial
acts, depending on the object, the first type, is the act that is considered commercial, even if it
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occurred individually, the second type of act is not considered commercial unless it is carried
out in the form of an enterprise.
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Individual commercial acts mean acts that the legislator considered purely commercial,
regardless of the nature of the person doing it, it is commercial, even if the person does it
once, it is mentioned in the text of Article 02
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1. (purchase-resale)

Purchasing movable property for the purpose of selling or leasing is considered one of the
most common commercial acts that occur in practical life, and one of the most important
aspects of commercial activity that aims to achieve profit by Speculation.

The purchase of a movable property in order to sell it is accompanied by the purchase of real
estate with the intention of selling it.

Article 2, paragraphs 2-3 of the Commercial Law stipulates that: "It is considered a
commercial act according to his Subject:

* Every Purchase of movables with the aim of resale them as they are, or after their
transformation or occupation.

* Every purchase of real estate for resale.

Based on this text, in order for the purchase and selling process to be considered commercial,
three conditions must be met:

* The occurrence of purchase process.

* The subject of purchase must be movable or real estate

* The purchase must be with the intention of selling with the intention of making a profit
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2. Banking and money exchange, brokerage and commission operations:

Paragraph 13 of Article 2 of the Commercial code stipulates the following:
"Considered commercial acts depending on the subject:

o Every banking, money exchange, brokerage or commission operation."

Accordingly, these operations are considered commercial, even if they occur once. We

address it as follows:

First: Banking and money exchange operations.

Second: Brokerage and commission operations
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Banking and money exchange operations:

Money exchange and banking operations are commercial acts by subject. The operations of
banks are in the form of mediation in the circulation of wealth, and it seeks to achieve profits
through this mediation, and it is not required for it to acquire commercial status that it occur
within the scope of a commercial project. Rather, it is considered commercial even if it occurs
in the form of an individual act.
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* Brokerage and commission operations
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The broker's act is considered commercial, even if it occurs only once and regardless of the
nature of the operation being achieved, whether commercial or civil because the text of
paragraph 13 of Article 2 is absolute and general.
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As for commission transactions, they are the transactions carried out by the broker in his
name but for the account of his principal in exchange for a fee called commission.
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Commission operations are based on the idea of representation in contracting, unlike
brokerage. Also, the commission agent does not usually limit his work to a specific merchant.
Rather, he performs this task for several merchants without being bound by a specific
employment contract with any of them. Rather, he undertakes this work independently.
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Maritime commercial acts
Paragraphs 16 to 20 of the text of Article 2 list the maritime acts that the legislator considered
commercial. It consists of:
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Activity (bl
Every purchase and sale of ship equipment or Gl 5 sl il a5 6l 3 JS
supplies
All insurance and contracts concerning maritime 5l dalaiall 3 saall 5 cpalill 53 S
trade a sl
Maritime loan or chartering operations sl clilee sl g aall (2 3l
Agreements related to crew wages and hiring agliii g alllall ) saly dileial) L@y
All maritime voyages Ll adlall K

The legislator considered all operations within the framework of marine ships as
commercial acts. However, it excludes pleasure, training, or scientific research ships. In
these cases, the act is considered a civil act. Marine commercial acts are considered
single acts; that is, even if a person performs them once, and even if the person
performing them is not a merchant.

ol f e ) s e il 4l V) ‘aﬂ)tés\jucig_gﬁfnM\,&gg&ﬁg\aw\ds&w\ﬁl
Lol sy a (sl 32 sk Ylae | 3y pad) 4 jlaill Jlae V) 3ad y iae Jaadl yiad VAl o8 8 ¢ alal) Can ) f
AU e L 236l IS g Banl 53 e il



L) Ao gestl = ilend &6 diw dgpdfV) ulide O 12

Commercial Activities in the Form of an Enterprise

The commercial legislator has enumerated the activities that acquire a commercial nature only if they
are carried out in the form of an enterprise, as provided in Article 2 of the Commercial Code.

The Algerian legislator, like the French legislator, did not define the concept of an enterprise. However,
legal scholars addressed it, notably the jurist Escarra, who defined an enterprise as: “the repetition of
commercial acts in a professional manner based on prior organized structure.”

Accordingly, two conditions must be met for an enterprise to be considered commercial: prior
organization and the continuous repetition of activities.

The enterprises mentioned in Article 2 of the Commercial Code include:

e an enterprise for leasing movable or immovable property;

e an enterprise for production, transformation, or repair;

e an enterprise for construction, excavation, or land development;

e an enterprise for supply or services;

e an enterprise for the exploitation of mines, surface mines, quarries, or other natural resources;
e an enterprise for transport or movement;

e an enterprise for operating public entertainment venues;

e an enterprise for operating public warehouses;

e an enterprise for the wholesale auction sale of new goods or items.
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Commercial Acts by Form

Article 3 of the Commercial Code provides that: “The following are considered commercial
acts by form:

e Operations relating to commercial establishments;

e Agencies and business offices, whatever their purpose;
o Commercial companies;

o Dealings in bills of exchange between persons;
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e Any commercial contract relating to maritime and air trade.”

The legislator did not define the concept of commercial acts by form but merely enumerated
them. For example, a bill of exchange is considered a commercial act by form regardless of
the status of the parties involved. Accordingly, we will examine dealings in bills of exchange,
commercial companies, agencies and business offices, operations relating to commercial
establishments, and contracts related to maritime and air trade.
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Dealings in Bills of Exchange datiiudly Jaladl)

A bill of exchange is a commercial instrument regulated by the legislator under Articles 389
and following of the Commercial Code. Article 389 states: “A bill of exchange is considered a
commercial act regardless of the persons involved.”

A bill of exchange is a commercial instrument issued by a person called the “drawer,” by
which he orders another person called the “drawee” to pay a specific and fixed sum of money
on a determined date to a third person called the “beneficiary.”

For its validity, a bill of exchange must include mandatory particulars stipulated by the
legislator in Article 390 of the Commercial Code. If these conditions are not met, the
commercial instrument loses its commercial nature and becomes an ordinary instrument, with
all the legal consequences that follow.

o The drawer is the person who issues and signs the bill of exchange, ordering another
person to pay a certain sum of money on a specific or determinable date.

o The drawee is the person to whom the order is addressed, and who is usually indebted
to the drawer by an amount due at maturity, known as the “provision.”

o The beneficiary is the person who receives payment from the drawee.

The bill of exchange is both a credit and payment instrument. It is negotiable either by
endorsement or by delivery until it is presented to the drawee for acceptance and payment of
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the stated amount. It may pass from one person to another, and with each new signature, the
guarantees of payment increase, since all signatories are jointly liable to the holder at
maturity.

In conclusion, all matters relating to a bill of exchange are considered commercial acts,
whether the obligation is civil or commercial, and regardless of the status of the signatories,
whether endorsers, pledgors, or guarantors.
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Article 416 of the Civil Code defines a company as: “A contract by which two or more natural
or legal persons undertake to contribute to a common activity by providing a share of work,
property, or money, with the aim of sharing the profit that may result or achieving savings or
attaining an economic objective of common benefit.”

Article 3, paragraph 2 of the Commercial Code provides that a company is commercial by its
form, while Article 544 states: “The commercial character of a company is determined either
by its form or its object.” Paragraph 2 of the same article adds: “General partnerships, limited
partnerships, limited liability companies, and joint-stock companies are commercial by virtue
of their form, regardless of their object.”

Following the enactment of Law No. 09-22 amending and supplementing the Commercial
Code, the legislator introduced a new type of company: the Simplified Joint-Stock Company
(SAS), restricted to startups, as provided in Article 715 bis 13, paragraph 4: “A simplified
joint-stock company shall be established exclusively by companies holding the ‘startup’
label.”
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Agencies and Business Offices Jlas¥) cilSa g c¥IS o)

Paragraph 3 of Article 3 of the Commercial Code considers agencies and business offices as
commercial by form, regardless of their purpose. These are offices that provide services to the
public for a fee or a percentage of the value of the transaction in which they act as
intermediaries.

Agencies and business offices may provide various services or specialize in a particular field,
such as advertising agencies, travel and tourism agencies, news agencies, offices specializing
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in administrative procedures related to export licenses, and customs brokerage agencies that
handle the clearance of goods. The operators of these activities aim to make a profit.

The legislator granted these activities a commercial character to protect the public dealing
with them. They essentially involve the sale or lease of services and expertise, and those who
carry them out are therefore subject to the provisions of commercial law.

It should be noted that the terms “agencies” and “offices” are broad, covering all activities
involving speculation on others’ business or mediation in concluding transactions, regardless
of their nature, even if they are based on a civil activity. These acts are considered
commercial due to their form and organization, carried out professionally for profit.
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Subsection Four: Operations Relating to Commercial Establishments s 428 g}l cililaal) ;
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The legislator did not define the commercial establishment but listed its elements. Based on
Article 78 of the Commercial Code, it can be defined as: “Movable property allocated for
carrying out a commercial activity constitutes part of the commercial establishment. The
establishment necessarily includes its clientele and goodwill. It also includes other assets
necessary for its operation, such as lease rights, equipment, machinery, goods, and industrial
and commercial property rights, unless otherwise stipulated.”

A commercial establishment refers to the ¢ sea« (aggregate) of tangible and intangible assets
used by a trader in their commercial activity. It has an independent legal organization distinct
from the legal regime governing each of its individual components.
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The legislator explicitly considered operations relating to a commercial establishment—such

as sale, pledge, and lease management—as commercial acts.
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