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Provisions of the Theory of Emergency
Circumstances
We will divide this chapter into three sections. The first deals with

the conditions of the Theory of Emergency Circumstances, the

second with its scope of application, and the third with its effects.



Section One: Conditions of the Theory of Emergency

Circumstances

For the Theory of Emergency Circumstances to apply, the following

conditions must be met:

A- The occurrence of an exceptional event

An exceptional event refers to an incident that does not fall within
the ordinary course of events occurring according to a known
system. It is an event that occurs rarely and appears abnormal
according to the usual affairs of life, such that the ordinary person
does not rely on it or take it into account, such as wars, earthquakes,

epidemics, and other calamities.

There has been a disagreement among jurists regarding whether
legislation issued by public authorities, which overturns the
economics of the contract, constitutes an exceptional event. One
view holds that the event must not be an act of public authority.
However, the other team believes that what justifies the adoption of
the theory is that the event leads to overturning the economics of the
contract, and legislation in itself justifies the application of the

theory.

B-The exceptional event must be general

It is not sufficient for the application of the theory that an
exceptional event occurs; it must also be general, meaning not
specific to the debtor. The condition of generality does not require
the event to affect all people, but it is sufficient if it affects a group
of them, such as a fire consuming a neighborhood or city. Thus, if
the event is specific to the debtor (like death or bankruptcy), the
theory does not apply.



C- The event must be unforeseeable and

inevitable

The event must be unforeseeable and impossible to repel. If the
event was foreseeable, or unforeseeable but avoidable, the theory
does not apply. The standard for foreseeability is objective, not
subjective; it is based on whether an ordinary person could have
predicted it. Furthermore, if the debtor could have avoided the
consequences of the event but failed to do so, they cannot invoke the

theory.

D- The event must occur after the conclusion

of the contract and before its full execution

A fundamental feature is that the event must be "emergent,"
occurring after the contract's conclusion and before completion. If it
occurred before the contract, the parties are presumed to have
known it. If the contract was partially executed, the theory applies

only to the unexecuted portion.

E- The emergency circumstance must render
the execution of the obligation onerous
(Hardship)

The theory requires that the execution of the obligation becomes
onerous (causing hardship) for the debtor, not impossible.
Impossibility leads to contract termination (Force Majeure), whereas
hardship means execution is possible but threatens the debtor with
exorbitant loss, disrupting the financial balance of the contract. This
condition is the most critical as it moves the theory from theoretical

to practical application.

Section Two: Scope of Application



The scope of this theory is confined to contractual obligations. A
trend in jurisprudence suggests it applies only to contracts of
duration (continuous execution) because they involve a time element
and an implied condition that circumstances remain unchanged.
Another trend argues it applies to instantaneous contracts as well if
execution is deferred, as the theory is based on justice which does
not discriminate based on contract type. However, the prevailing
opinion excludes purely aleatory (speculative) contracts where risk

is inherent, such as stock exchange speculation.

Section Three: Effects of the Theory

If the conditions are met, the judge may, depending on the
circumstances and after balancing the interests of both parties,

reduce the onerous obligation to a reasonable limit.

First: Controls on Judicial Authority in
Modifying the Contract

1. Consideration of surrounding circumstances: The judge must
view the onerous obligation within the general context of the

contract's execution.

2. Balancing interests: The legislator requires the judge to balance
the interests of both parties, ensuring that the burden of the
emergency event is not borne by one party alone, but distributed

according to justice.

Second: Forms of Judicial Modification

1. Reducing the onerous obligation: The judge may reduce the

quantity of goods to be supplied if prices rise exorbitantly.

2. Increasing the counter-obligation: The court may increase the

price paid by the creditor to share the burden of the price increase.



3. Suspending the contract: If the emergency is temporary, the
judge may order a suspension of execution until the circumstances

pass.
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a) Emergency Circumstances vs. Force

Majeure: Key Distinctions

The primary distinction between emergency circumstances
and force majeure lies in the possibility of performance.
While force majeure renders the execution of the obligation
absolutely impossible, leading to the automatic termination of
the contract, emergency circumstances merely make the
execution excessively onerous (hardship) for the debtor without
being impossible. Consequently, the legal remedy differs
significantly: force majeure completely releases the debtor
from liability due to impossibility, whereas emergency
circumstances empower the judge to modify the contract terms
to restore economic equilibrium rather than destroying the

contractual bond.



b) The Concept of Hardship in Contract

Law

Hardship (L'imprévision) serves as the cornerstone for the
theory of emergency circumstances, acting as the trigger for
judicial intervention. It does not refer to mere inconvenience
or a reduction in profit margins, which are standard commercial
risks; rather, it denotes a situation where performance threatens
the debtor with exorbitant loss that disrupts the transaction's
economy. This concept introduces a moral dimension to
contract law, suggesting that rigid adherence to the original
terms in the face of unforeseen catastrophes is contrary to the

principles of good faith and justice.

¢) Emergency Circumstances vs.

Exploitation: Fundamental Differences

The distinction between these two concepts centers on the
source of the imbalance and the timing of its occurrence.
Exploitation is a defect of consent that exists at the moment of
contract formation, arising from one party's intentional
manipulation of the other's weakness or need. In contrast,
emergency circumstances are purely external, objective events
(like wars or natural disasters) that occur after a valid contract
has been freely entered into. Therefore, while exploitation
attacks the validity of the contract's formation, emergency

circumstances address the equity of its continued execution.



d) Adhesion Contracts and Emergency

Circumstances: A Comparative Analysis

While both doctrines allow for judicial interference to
protect a weaker party, they address different phases of the
contractual life cycle. Adhesion contracts involve a structural
imbalance present at the inception of the agreement, where one
party dictates terms on a "take it or leave it" basis. Conversely,
the theory of emergency circumstances protects a debtor who
negotiated freely but was later struck by unforeseen events
during the performance phase. However, both share a public
order nature, meaning parties cannot waive the protection these

laws afford them in advance.

e) Judicial Authority in Contract
Modification

The theory of emergency circumstances grants the judge
exceptional powers that deviate from the traditional
principle of *Pacta Sunt Servanda*. Normally, a judge's role
is limited to interpreting or enforcing the contract, but under
this theory, the judge assumes a "revisionist" role to rewrite
terms, reduce obligations, or increase prices. This authority is
strictly regulated; the judge must balance the interests of both
parties, ensuring that the creditor does not bear the full brunt of

the emergency while relieving the debtor of exorbitant loss.



f) Contractual Balance and Fairness in

Emergency Situations

The ultimate goal of applying the theory of emergency
circumstances is to restore the '"Contractual Balance'" that
was destroyed by external events. This does not imply erasing
all loss for the debtor, but rather distributing the risk of the
unforeseen event between the parties in a manner consistent
with distributive justice. By adjusting the contract to a
"reasonable limit," the law prioritizes the survival of the
economic relationship and the stability of transactions over the
rigid enforcement of text that has become oppressive due to

changed reality.



